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Insurance Agency Tax 


Problems — 


Continuation 


Reportng to our readers this month 


Charles UW’. Tye, of the Royal-Liver| 


Insurance Group, New York, N 


avency, whether 


( YONTINUATION of the 
A incorporated o1 not, presents mat 
under 
prope 


in advance of deatl 


problems Usually its continuance 


harmonious management requires that 
arrangements be made 


sale or dissolution 


Corporate Problem 


Ti the 


agency, circumstances tay 


agency 1s a closely held corporate 
frequently arise 
calling for outright sale Phere 
merous ways in which this sale c; 


complishe d, as follows 


(1) sale of the stock; 


(2) liquidation in kind of the corporation 


followed by sale of the corporate assets by 


stockholders; 


(3) sale of the assets by the corporation, 


followed by liquidation in cash of the cor 


poration; and 


(4) sale of the stock followed by merge: 


with an existing Corporation controlled by 


the purchaser of the stock, 


(,senerally, the safest course for the seller 


is to sell his stock 
transaction, and it 1s 


Such a sale is a capital 
unlikely that the 
Treasury will try to establish an implied 


agency relationship between the corpora 


tion and the stockholders which would 


722 


lit im adverse aX COllscquel 


corporation, that is, imputing the gain to tl 


corporation, thereby creating double ta» 


habilits However, in cases ‘ t! 


buyer does not want to acquire t 


(thereby having a corporation 


hands), the seller is confronte 


problem of getting the corporat 
the hands of the buver without 
consequences to himself or the 


controlled by him 


has been a judicial tre 


the corporation the gain on the sal 


f assets formerly owned by the rporation 


irrespective of the tact that the sale result 


gain was made by the stockholders 


effect, the 


baat Mh 


after lhquidation In Supreme 


Court has held that where a sale yy assets 
is contemplated and in fact made, taxabl 


vain will be attributed to the corporation 


irrespective ot the intervening fact of com 


plete liquidation 


The cases have held that if negotiations 
vere conducted prior to the actual distribu 
tion of thie stockholders, 


or if title is retained in the corporation pend 


assets sold by the 


Ing negotiations, the resulting gain will be 


imputed to the corporation. Because of the 
unsettled status of liquidation tollowed by a 
sale of the assets distributed, there is been 
a tendency to avoid this potential doubl 
device of selling the stock 
Clearly, this 


corporation in tax liability the 


tax through the 
rather than assets will not 
volve the 
However, 11 


corporation is not dissolved 


shortly after acquiring the stock, or simul 


taneously therewith, the corporation is dis 


solved or merged with a controlled corporation 
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THIS ISSUE IN BRIEF 


had taken plac 


ort ene velesed \n advertisement which appeared re 
vurt hi: fuses 


sill lies cently in Life doubtlessly was intended 
to make the public cognizant of the 
problems created by high vel 
dicts Unl appily, it was addressed to 
prospective jurors—and there is a law 


e buyer away ol in California (and probably in other 


make it cl ; O al states, too)—forbidding one to influ 
his opiniot Che Cah 
(,eneral has written a 
regarding this adver 
at someone in 
do about 


begins ‘ pat 


assets are 


\n interesting case on the hability ot 
ambigu locun a firm which stores mink coats appears 
sale it page 778. The firm apparently thought 

that in niatter of giving receipts 

the ind claim checks, compliance with the 

measured | Uniform Warehouse Receipts Act was 

cost basis « t| ill that was needed to protect it ind 
cancellation and limit its liability to the $100 stated im the 
ibuted ut this case has a different 

vist Lhe batlor was lable tor a 


that was lost 


; * 
urance, t! 
ders wh will purchase | t ‘ lhe War Clause” is written by J]. W 
decedent should apply for the policy, Wheeler, of Austin, Texas, who was 


| 
premiums, exercise all ownership the attorne r the insurance company 


receive e imsurance proceeds in the ease of H'estern Reserve Life 


Under this pattern, 


Insurance C« I VM eadows, decided 
ds will not be taxed to n October 


e Supreme Court 


} 1 t } 
his business interest of Texas answers that trouble 


' } 1 ' 
Ss estate Phe purchase some question: When is a war not a 


pay income tax on the insurance ur See page 727 
ind the purchase price constitutes 


ASIS Of thre acquired 


ai tiste ‘einedl studied by imeorporated agencies 
lis problem In reversing the 


uit court held that the 


irement plan 
orporation ' ] 

; , rir payme! \ rati ot lite imsur 
deceased Stock! 1 ‘ j 
ance premiums on th \ the principal 

msurance on j j 
i ' ; S, the proceeds being pavable to the 

ast his plan 1s feasible corporation, was for a good busimess put 
under the applicable state I rat ' it 


pose pecause 


Was a means 


s authorized to buy \ kK 1 
I wut! A bu : vhereby the corporation could cushior 
possible disadvantage key men; 
roceeds lose r exempt : 
; permitting continuity of harmonious 

e if distrib to stockholders, ' 

lagement, thus assuring business success: 

be taxed as dividends Chis 

: ; 3) enabling the corporation to hold the 
voided if the funds are paid to the 
aS treasury sto¢ k, then sell it to an 
payment for the ock 
individual or individuals whose relationship 


it Emeloid Company, Inc. i with the other stockholders would be | 
musstoner, 51-1 uste © 66,013. 189 | 


al 
monious; and 
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funds obtained from the 
stock as working 


(4) using the 


sale of treasury capital 


Frequently, life insurance is used to fund 
the purchase price of a decedent’s interest 
in the stock of a corporation. The 
in which is handled may have an im 
portant tax effect upon the interest acquired 
by the survivors should 
dec ide to sell, ‘I he 


determine the tax basis of the 


manne 
this 


they at a2 later 


date problem is to 


' 
cost dec 


dent’s interest where insurance is used, in 


part, to supply the 
can be 


purchase money 


most important in cases where 


predominant interest was acquired from 


the decedent's estate, since unless the 1 
surance proceeds are deemed a part of the 
adjusted 
limited to the 
forming a 

Whether the 


sidered part of the purchase price, and thus 
a part ol the basis for 


cost basis, the basis would be 


cash or other consideration 


part of the purchase price 


insurance proceeds are con 


subsequent gain 01 
loss purposes, depends upon whether the 
proceeds of the insurance are includible 


the gross estate of the decedent 


It is only if the survivors are considered 
the owners of the insurance proceeds whicl 
are then applied toward the purchase price 
that such proceeds form a part of the a 
basis If the 


the premiums or 


quisition cost decedent paid 
posse ssed any of the inci 
dents of ownership at death, then the pro 
ceeds of 


imsurance are includible in’ the 


estate, and the value of the interest in the 
reduced by sucl 
The Board of Tax 
Paul Legallet, CCH Dec 
294, should be 


who potentially 


agency is correspondingly 
proceeds Of insurance 
Appeals Case oft 
10,995, 41 BTA 


studied by all 


care fully 
may be 
such an 


involved in arrangement It em 


phasizes the importance of having eacl 
stor kholdet apply fOr, Pay the premiums on 
and be the insurance on the 


of the other stockholders. 


owner ot! lives 


) 


The potential imposition of Section 102 


upon the use of sinking funds and the in 


crease in cash values ot life policies under 


a stock retirement agreement should b« 


Whether 


are within the 


accumulations 
Section 102 


such 
ambit of the 


considered 
been litigated, but it 
would seem that reasonable sums accumu 
lated to fund 
stockholder’s 
Section 102, 


is a close relationship between the 


penalty has not yet 
the purchase of a deceased 
interest is not violative ot 
However, be careful that there 
cost of! 
the purchase and the accumulation or Se¢ 
tion 102 invoked on the 


that the insurance purchased at 


might be theory 
relatively 


high 
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cost trom current earnings Was an 


nvestment having no purpose other than 


the accumulation and retention of earnings 


1 


the practical aspects of such purchase 


In recent vears there has been added to 
: 


agree 


ments the problem of their effect upon the 


estate tax 


rates this may be a matte1 


value of the stock for 
\t present tax 


of much 


purposes 
concern The tax effect will de 
pend largely upon the terms and provisions 
t the 
ately, the 
Internal 
posed simply 
of the 


the proble mh has 


restrictive agreement Untfortun 


effect is not provided for in the 
Code, the tax 


upon the 


Revenue being im 


“fair market value’ 


assets of the estate As a result, 
been left 
ircuit 


Wilson 7 


to judicial deci 
court decisions lead the 
Bowers, 57 } (2d) 682, and 
€ 9158, 82 F. (2d) 


sustaine d 


sion lwo 
Way 
Lomb v. Sugden, 36-1 ust 
166 In 


tor estate tax 


both cases the courts 
surposes a limitation in value 
the stockholder’s 


Phese two cases are 


imposed by restrictive 


agreement usually 
cited in other court decisions involving this 
general tendency by 


sustain the 


and evidence a 


the courts to 


Issu¢ 
restrictive agree 


ment imposing a_ ceiling value at 


death \ fle xible 
cated in the recent case of Wor 
County Trust Company v. Commissioner, 43-1 
10,029, 134 F. (2d) 578, wherein the 
was bound neither by the establishe d 


agreed restrictive 


upon 


more approach is indi 


more ester 
UsT¢ 
court 
fair market value nor the 
value, but held that the 
sarily has a 
value of the 


agreement “neces 
ette ct 


market.” 


depressing upon the 


stock in the 


Che general conclusion to be draw: 
and that 
limiting 
valuation of stock, but 
that effect is to be 
precise rule of law but by con 
effect 

hight 


other 


from 

restrictive 
effect upon 
that the 
determined 


these related cases is 
agreements do have a 
eState tax 
extent of! 
not by any 
sideration of the practical 
restrictive agreement in. the 


surrounding circumstances In words, 


the effect on tax valuation appears to vary 
in direct proportion to the strictness of the 


agreement. Kor example, a_ restrictive 
permits the 
death to 


LIVING: 


agreement which stockholde: 


to transter stock at members ot 


his family without effect to a pur 
chase option has less effect in limiting value 
than one which specifies death as an event 
giving rise to the option. Also, a provision 
with the 


ot the board of directors may be ineffective 


permitting transfer only consent 


because it leaves speculative the circum 


which the board might con 
transfer There are 


stances under 
sent to other 


should 
purpose 


many 


precautionary matters your counsel 


arefully consider if the primary 


(Continued on page 742) 
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New Tax Laws Written; 
Old Laws Amended— in 20 States 


In 1953, ne 


companies Ww nacted in six states Cor 


lecting msurance 


ly, ti al assed la Vs mal 


nan“ees ax rates chat cs 


deductions and 


in procedure 


exemptions 


New Taxes 


Delaware 


business in the 


msurers 


subjected 


taliatory to match those 


taxes, fines 


imposed on Delaware insurers doing bus 


ness in the foreign insurer’s home 


H. B. 174, effective April 9, 1953 


Florida 


companies were 


Foreign casualty 
mace 


power of any munici establishing 


policemen’s retirement An excise 


May be levied by a mu 


of 1 per cent 


pality on the casualty msurance W 


within its boundaries by insurer 


collected and 
+ ] 


state and aré 


roreign 


axes ir disbursed by 


' 1 ' 
credited against the 
8230, 


cent state tax, Chapter Laws 


effective July Si; 1953 


Domestic insurers 


Massachusetts 
vere saddled with a new 2 per cent 


246, 


premiums tax Chapter Laws 1953, 


July 1, 
Minnesota 


foreign msurance ce 


effective 1953 


domestt and 
as mad lable 


ror a tax equal to of taxable 


underwriting profit he tax » be paid 


annually before June 1 to the state treas 


urer. Chapter 477, Laws 1953, 


applicable 
to business of the year ending December 31 
1953, and subsequent years 


Nebraska . 


were 


Domestic mutual insur 


scheduled for a tax of 2 per cent 


their gross yearly dividend income from 


What the Legislators Are Doing 


othet 
ntangible property tax. L. B. 238, Laws 
1953, effective September 14, 1953. 

Also, in 


msurance 


The tax is in heu of any 


Nebraska, all foreign an 


mest companies writing mre 


insurance business were made subject t 


the nre 


marshal tax or 20, effecti 
Sept mbet 14, 1953 


New Hampshire ... The tax base for 


marine underwriters was 


Instead of paying a 2 per cent tax on 


ocean msurance 


( hanged 


such underwriters must 


rrOss 


premiums, 


now pay a tax of oO pe! 
profit Che 


State, 1S net 


taxable 
allocated 


premiums less 


cent on 


underwritin 


profit, 


by the earned 


net losses, net 


dividends 


1953, effective for 


expenses and net 
paid Chapter 49, 
1952 and thereatter. 


Laws 


Tax and Fee Rate Changes 


Arkansas Insurance 


required to pay the following increased fees 


companies al 


tor filing charter, $50 (was $15); for filing 


amendment to charter, $25 (was $15); for 
filing annual statements, $25 (was $10); tor 
annual certificates of authority, $5 (was $2 
for companies other than farmers’ mutuals 
ind $10 tor 


documents, 


fraternals); and for copies ot 
papers, etc., 50 cents per 


Act 312, 


pare 
Acts 1953, effe 


(was 20 cents) 


tive June 10, 1953 


Colorado ... The following 
added to those which must be 


lees were 
paid by in 


surance companies, agents and brokers: for 


hling each amendment of articles of incor 
poration, $5; for each agent’s examination, 
$2: for 


$5; for each agent’s license, $2; filing 


each annual notice of intention to keep al 


rorce, $2: ror 


agent’s license in each ex 


amination of an agent’s employee, $5; fo 
each agent’s employee's license, $2; for each 
$10; for filing 


ual notice of intention to keep a broker's 


broker’s examination, each 
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$10; and for filing each an 
nual notice of intention to keep the license 
( hap 
1953 


license in force, 


of an agent’s employee in force, $2 
ter 138, Laws 1953, effective April 30, 


Connecticut The interest and divi 


dends tax rate of domestic insurance com 
1954 and 
Publi 


(cto 


panies was set at 3 per cent for 
2 per cent for 


Act 381, Public 
ber 1, 1953 


Also 


considerations was reduced The rate 


1955 and thereafter 
Acts 1953, eftective 


, m Connecticut, the tax on annuity 
was 
cent ot the net re 
1954, and 1 per 
thereattes Public Act 
1953, October 


lowered from 134 per 


ceipts to ly per cent tor 


cent for 1955 and 
392, Public Acts 


1. 1953 


effective 


Idaho Insurance 
ing 25 per 
cent) ol 


rities had 


comipanics invest 


cent or more (formerly 50 pet 


their Idaho sect 


vross assets in 


their gross 


premiums tax rate 


reduced from the regular 3 per cent to 1 
Chapter 235, Laws 1953, effective 


1953 and thereatte: 


per cent 


for taxable year 


Also, in Idaho, premium dividends paid t 


stockholders were made deductible by all 


foreign and domestic insurance companies 


vross 


vhen computing taxable premiums 
Chapter 149, Laws 1953, effective May 1953 


Iowa ... The fee for 
compliance 
( hapte 2-6, | 


1953 


publication ot 


certificates of was increased 


from $6 to $10 
ellective July t, 


aws 1953 


Missouri .. . |h 
larmers’ mutual insurance 
increased from $10 to $100 


mecorporation tee tor 
compantes Was 
New provisions 
were enacted for such companies and they 
other in 


AD efter 


were trom 


State H. B 


specifically exempted 


laws of the 
1953 


surance 


tive August 29, 


Pennsylvania . . . Ihe 2 per cent tax 
Was 


Acts 1953, effective 


on roreign msurers 


Act 5, 


made permanent 
April 22, 1953 


Tennessee Insurance 
other than life, 


health and 


companies, 
fraternal benefit associations, 
accident, lite and accideut and 
nonprofit group hospital service 
permitted a 


their gross premiums tax in accordance with 


companies, 


were graduated reduction ot 


the amount which they have invested in 


Chap 
1953 


lennessee securities during the year 
ter 49. Laws 1953, effective March 26, 


The 


cent on. fire 


Vermont 
4 of | pe 


temporary rate ol 
msurance Pross 
premiums was made permanent. The due 
date was changed from March 1 to July | 


H. B. 387, effective July 1, 1953 
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Wisconsin Limits on the tax rates 
of domestic life 
established. The 


percentages of the 


insurance companies were 
following 


annual tax which would 


limits are the 
have been payable if a company had oper 
(a) in 1954, 150 
payable 
roreign 
panies; (b) in cent; and (c) 
in 1956 and thereafter, 100 per cent Do 


mest 


ated as a foreign company 
per cent of the 
under the law 


annual license fee 


applicable to com 


1955, 125 per 


companies having insurance in forces 
$750,000,000 do not pay less 
( haptet 215, 


> 


June 5, 1953 


mm excess ot} 
than the 


| aws 1953, effective 


above percentages 


Procedure Changes 


Colorado ... Th OSS premium tax 


formerly paid to the state reasurer, Was 


made commissioner of in 


1953, effective 


payabl to the 
Chapter 142, 
March 20, 1953 


surance LAws 


Illinois . . . The date for surplus 


line brokers’ reports was set for the twen 
month rather than the tenth 


141, effective July 


tieth day of the 
day, as formerly H. B 
1, 1953 


Also, iW 


igent’s of 


Ilinots, 


broker's 


temporary Insurance 


licenses were made 1s 


suable to the executor or administrator of 


the estate of a deceased person who at the 


time of his death was a licensed agent or 
broker, or to a surviving next of kin of such a 
deceased person, 1! no such administrator or 
executor has been appointed and qualified, 
or to the surviving member of a partnership, 
association or corporation which at the time 
of the death of a 
censed insurance 


H. B. 447, 


such a li 
agent or licensed broker 
effective July 14, 1953 


member was 


New Mexico Mexican 


companies 


insurance 
were given authority to write 
New Mexico payment ot 
the annual premium or occupation tax based 


New Mexico. S. B 


1953 


policies in upon 
upon business done in 
184, effective March 20, 


Pennsylvania . . . ‘Th 
that unclaimed dividends or 
declared to stockholders or to 


stock of stock life insurance 


requirement was 
made profits 
unclaimed 
companies be 
paid into the state treasury without escheat 
procedure Act 292, Acts 1953, 


1954 


effective 
January 1, 


Deduction, Exemption Changes 
Florida 


which 


alien 
building in 


Foreign or insurers 


own and oceupy any 
Florida as a regional home oflice were al 


(Continued on page 751) 
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The War Clause 


By J. W. WHEELER 


Since this article, based on the 
case of Western Reserve Life In- 
surance Company v. Meadows, 
was submitted prior to the deci- 
sion of the Texas Supreme Court, 
no mention of the case is made 
here. The full text of the opinion 
follows the article, at page 737. 


\ LARGE NUMBER of lite insurance 
policies, and practically all of the double 
indemnity or accidental death benefit riders, 
contain provisions limiting or providing ; 


liability for death 


War or 1 


gainst 
while in military 
death 
irom wal Phi 


service 


in time ot results directly 


] 


or indirectly “Status” clause 


excludes from coverage of the policy death 
from all causes while in military service in 
“result” clause excludes 


death 


time ot war, and the 


from coverage which results from 
wal Both 

risk of death 
service and seek ti 


ble risk from the 


lauses recognize the potential 


inherent im) Wartime military 
exclude such unpredu la 


coverage of the contract 


rhe courts in a majority of the 
the United States hold that 
tracts should be 
other 


States ol 
msurance Con 
construed and interpreted 


as are private contracts, and there 


would certainly appear to be no reason for 
holding that the principles of law applicable 
ordinary 
While it is true 


jurisdictions hold 
should be 


to the interpretation ot contracts 


do not that the 


apply 


courts in most that an 


ambiguous 


War Clause 


contract construed 


most strongly against the insurer, a number 


of cases warn against the 
t} 


misapplication ot 
that suc! 
where it 1s necessary 


lis rule and point out clearly 
rule is not applicable 
to read something into the contract that the 
make 
it susceptible of a double construction. (Rud 
dock v. Detroit Life Insurance Company, 209 
Mich. 638, 652, 177 N. W. 242, 247; Templ 
Law Ouarterly, Winter, 1953, pages 336-340; 
American Jurisprudence, “Insurance,” 156, 
167; Mack Liverpool & London Globe 
Insurance Company, Ltd., 57 A. L. R. 1039, 
329 Ill. 158, 160 N. E. 222: Prange v. Inter 
national Life Insurance Company, 80 A. L. R 
G50, 329 Mo. 651, 46 S. W. (2d) 523; Taylor z 
United States Casualty Company, 115 A. L. R 
822, 269 N. Y. 360, 199 N. E. 620; Northam 
v. Metropolitan Life Insurance Company, 111 
A. L. R. 622, 231 Ala. 105, 163 So. 635.) 


parties have not put there in order to 


It is difficult to see how the all-inclusive 


word “war,” as used in insurance contracts, 


could be enlarged by adding the words “de 


clare d or unde lare a” or by the use of any 


other 


adjectives lt an. undeclared war is 


not war, nothing is gained by adding the 


word “undeclared.” 


The word “war” is ordinarily 


used in the 


policies in a would en 


Where the all 


word “war” is used, the contract 


weneric Sense and 


compass War Of every type 
inclusive 


is not rendered ambiguous by reason of 


tailure to spell out the various types of war, 


such as civil war, world war, foreign war, 


limited war, general war, public war, legal 


war, constitutional and 


727 


war, declared war 





Mr. Wheeler, of Austin, Texas, was the attorney 
for the insurance company in the case of Western 
Reserve Life Insurance Company v. Meadows 


fo 


BS 


undeclared ‘ rs on the 


international |: he classified 


stats ZU. 
Harvey, 191 S. W. (2d) 7 
Insurance ( mpany 7 
MH (CCA-10, 1946): Stanks 
fe Insurance ¢ mpany, / | 


1083, 412 Mass 306, 4N | 


(srotius, Classics of International ] 


) 


rie , Chapter l, page 33: HTamuiltor 
VUcClaughry, 136 1 145; Ronat : 
ind American Courts and Definiti 
Imerican Journal of Internati 
ber, 1937, pages 1-6 6: rch 
Did the War Bes ” 47 ( unit 
lew, 742-748; ie Sumon Bens 
on in New Yo , 1951 Americ: 
ases 585-006.) 
When the hostilities are authoriz 
guized, concurred in or supported 
var-making \ | hostilitu 


classed asa pol t all le ally 
Wal Authorized commencement of 

ties, or authorized organized resistan 
equivalent to a declaration of war ané 
either event a pertec® state Of war ex 
(Flamilton v. McClaughry, cited above; Brow 
v. U. S.,8 Cr. 110; Planters Bank v. St. John, 
19 Fed. Cas, No. 11,208; Dole v. Merchant 


Varine Insurance Company, 51 Me. 465.) 
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there had been an official declaration oft wat 


by Congress The court in this case relied 


strongly on one of the many definitions ot 


war contained in 67 Corpus Juris at pages 336 


and 338. ‘The 
by Corpus Juris were 


statements or definitions given 
isolated statements 
from the case of Bishop % 
294, 322 (1866) ) 


taken 
Petty (28 lex 


ot law 
/ones 


It is indeed unfortunate that a 


rstanding of the 


prope! 
has not been had 
held that wat 
a declaration of wal 

Petty was 
District Court 
March s, 
Jones & 


note 


unde Case 
by the few courts which have 
could not exist without 
Bishop v. Jone 


filed on a note in the 


by Congress 
a suit 
ot Bastrop County, Texas, on 
186] The defendants plead that 
Pettv were not the real owners of the 
but in truth held it for the use and benefit 
United States; that the 


then ina 


ot residents of the 
United 
igainst 


State ot wal 
which the 


and that such usees, 


states was 


the Confederate States, of 
defendants were citizens; 
being alien enemies, were incapable of main 


taining the suit 


Che foreword to the opinion indicates that 
at the the trial court there 
had been no organized resistance and Con 
had not 


respect to the 


time of trial in 


gress taken any action whatever 


with secession Che court 


was concerned with a political question, one 
ot public law In 


alleged 


one claiming that he 1s 


passing upon the status 


of an enemy alien or the status of 
not subject to the 
jurisdiction of the court because he is a for 
that such 


will be dependent upon the recognition as 


eign sovereign, it may be status 
such by the political powers ot the 
ment. We are not 
political 
law, but 
private contract 

Petty, 
and did, in 


overn 


here concerned with a 


question or a public 
with the 
The 


stated ag 


question of! 
construction otf a 
Bishop 7 
319) that it 


sense, spe ak ot 


only 
court, in 
Jones « 


might opulat 


the war as existing at a period anterior to 


that in which the case was acted upon in the 
trial court but that it was required, for the 
purpose ot determining whether the usec 
whether wat 
date he 


based mn the 


sense existed on tnat 


vere alien enemies, to consider 
in a 


legal 
conclusions of the court were 
holding 


to be 


1 


that in that case war was required 


1 


considered in its legal 


define d and 


and technical sense (See Southern Califor 


nia Law Review, April, 1953, pas 
Idaho Mutual Benefit 


ation, above, followed and extended the 


cal approacl 


Nilshie at 
Cou filed 


the @ ld ase, hie 


War Clause 


Rosenau 7% 
techni 
used in t Justice 
Supreme 


senting opinion 


majority of the 


court West 2 
Company and 
uuld not exist without 


a declaration ot war by Congress 


(three members) tollowed 
Palmetto State Life 


concluded that war c: 


Insurance 


\ugmenting the support of Bishop v. Junes 
cy Petty, the 
Rosenau case 


prevailing opinion in the 
also cites Verano v. DeAndelis 
Coal Company (41 F. Supp. 954) and Jn re 
Wulzen (235 F. 362). These cases are not 
actual or effective authority for the prop- 
they are supposed to support. In 
the first, the holding merely to the 
effect that in November, 1941, that is, prior 
hostili- 


between 


osition 
was 
to any declaration of war or of any 
state of war did not exist 
the United States and Italy so as to pre 
clude a national of the latter country from 
resorting to the courts of the United States. 
The cited 
authoritative. In the MW’ulzen case the ques 
tion 


ties, a 


second case appears even less 


presented was whether a charge for 


disturbing the peace officer of 
the United States 
tained in a court of Ohio for an act arising 
with 
the mobilization of the National Guard un- 


agamst an 
Army could be enter 


out of his official duties in connection 
der a proclamation of the President declar- 


ing an emergency, due to the impending 


hold 


had no juris- 


possibility of a war with Mexico. The 


ing was that the civil court 


diction, but no issue necessitating the 


determination of whether war might be deemed 
to then exist was before the court, the opin- 


si whether there 
war existing now, or 


existed on the 22nd day of 


ion directly reciting 
whether it 
June need not be de 


is a State of 
cided.” It thus appears that upon analysis 
the ultimate rulings in the Palmetto and 
Rosenau cases rest on unsubstantial 
foundation. 


a rather 


Savage v. Sun Life Assurance Company, 
West and Rosenau 
but it is well to note that the de- 
was 
that the state of war 


instant of the first 


above, was based on the 


decisions, 
established on the 


tense in this case 


narrow ground 


com 
menced at the 
attack ‘The 


contention, 


Japanese 
defendant's 
holding that war did not exist 
until became a 


court overruled 


condition accepted and 
recognized by the political authority ot the 
government, ! actual de 
claration of war or through other acts « 


demonstrating sucl 


either through an 


learly 
position 
Pang v. Sun Life Assurances 


| Pear] 


Company, the 
Harbor cases, 

reversed the 
judgment of the circui urt of 
vhich used the 


| _— \ 
emphasized that the 


t the so-called 


sed the technical 


appeals 
had and 
parties had stipulated 
on De 


recognition of 


approach, 


that the formal declaration of war 


1941, vas the 


ce mibe r oO, 


first 
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the existence of war by the 


ment of the government 
The 


cases (Hest, Rosenau, Savage and Pang) wer 


above-mentioned technical approacl! 


all tried on agreed statements of fact and 


the sole issue presented in each of the 


cases existed comn 
with the initial attack on Pearl Harbor. It fur 
ther appears that the courts were not givei 
a full picture of the many 


political 


was whether war encin 


other acts of the 


which would const 


tute acts sufficient to amount to a determi 


department 


nation of the 


existence ot wat lhe courts 


vere really not given an opportunity to us¢ 
the realistic approach or to consider the ris] 
which the war clauses sought to exchud 
rather, they were limited to considering the 


term “war” in its technical and legal sense 


Pearl Harbor cases using 


All four of the 
the technical approach contain language witl 


reference to a determination (as distinguished 
from a formal declaration) of the 
Chis 


that the decisions might 


existence 
of war as being sufficient vould give 
rise to the inference 
have been different if the courts had been 
given an Opportunity to consider the acts 


supporting a determination approach 


thus dis 
Hamilton v. Me 
Claughry by stating that in the latter cas« 


The court in the Rosenau case 


tinguishes its case from 
the political and executive department had 


ordered troops sent to China to assist in 


quelling the uprising 

In the 
said, in respect to the Prize Cases (2 Black 
635) and Hamilton v. McClaughry 
cases the political and executive department 


Rosenau case the court turther 


‘In these 
government had authorized the war 


tke acts, out of 
while in the 


of our 
which the litigation arose, 
instant case no act or recogni 
tion had taken place by any department ot 
our government with regard to the exist 
at the 


insured.” (Italics 


ence of war, or warlike 
time of the death of the 


supplied.) 


activities, 


Sun Life Assurance 


“Granting that many 


In Savage v Compan 


the court stated wars 


have beea fought without formal declara 
tion by the governments involved, neverth« 
they prosecuted hy the 
participation and attacks of the armed forces 
of each against the other In other 
the warmaking authority on 
cepted the actual conditions and brought into 
play the power of their 
definite, hostile contest.” 
In Pang v. Sun Life 


the Supreme Court of 


“The take 


fact that the foregoing joint resolution was the 


less, were mutua 
words, 
each side a 
armed forces im 
(Italics supplied.) 
lssurance Company 
Hawaii stated 


courts judicial notice of the 
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first act, formal or otherwise, which recog 


nized acknowledged the existence of 


war by the political department of our gov 
ernment By stipulation the 
admitted that said 
joint resolution was the first act of the politi 
which 
twknowledged the existence of 

Otherwise it would 


action in the 


joining in the 
defendant imnferenttall 
cal department of the Government 
recognized o7 

1 state of war have 


included such earlier stipula 


tion.” (Italics supplied.) 
With reference to the 
court in the 


ot the 


Panay incident, the 


held that the 


Pang case sinking 


Panay “was nonetheless ‘an act of 


war’, from which ‘a state of war’ might well 


have resulted but for the 


plea of mistaken 


identity interposed by the Japanese govern 


ment and the 


payment by it of damages 


which out 


vovernment accepted and re 


1 


trained from rome to Wat 


The court, im the discussed 
MU cClaughry, 
are authority for the ad 


fhat bp 


Pang case, 
the Prize Cases and Hamilton 7 
“Those cases 
mitted proposition 


ment to the officers and 


Stating 

making pay 
engaged on a 
acts, the Con 
recognizes the existen »f a condition 


mien 
war basis and other mforma 
ress 
of war.” (Italics supplied.) 
Phat the 


to the 


realistic approach is preterable 


technical approach im construing the 


war exclusion clauses 1s demonstrated by 


a consideration of the cases involving 


deaths after the cessation ot 
World War II, but 


of war had been terminated In 


hostilities in 
state 


York 


le gal 
N ex 
Company v. Durham (1, 

(2d) 874) the 


approach to 


before the 


Life Insurance 


Cases &, 166 | court used 


the realistic measure a wal 

ends ‘I he 
insured met his death in Hawati on Septem 
ber 2), 1945, at a 
combat had 
states 


clause in terms of when wat 


time actual 
United 
was The 
used the approach to allow 
holding that the 
had in mind the 


when the 
ceased although the 
still technically at Val 
court realisti 


recovery, parties obviously 
extraordinary risk incident 
to service in time of war and used the term 


“war” 


in the prac tical and realistic sense in 


which it 1s commonly used and understood 


in the sense it bears to the hazards of 


human life 

Stinson v. New York Life Insurance Com 
pany (13 Lire Cases 1, 167 F. (2d) 233) 
was a suit based on the death of an army 
who fell hotel window in 


major trom a 


followed the 
New York Life 


Bennion, and held that 


I L J — November, 1953 


Rheims, France The court 


realistic approach used in 
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The words of the insurance con- 
tract should be construed in the 
speech of the common man. The 
language should not be given a 
strained, unnatural or technical 
construction, says the author. 
+ 


while a technical state ot ar still existed, 


the parties had in mind, in using the word 


“war,” the period of hostilities 
Mutual Life Insurance 
York v. Davis (13 Lire ¢ 


(2d) 571) was another end-of-the-war case 


Company Vex 
ASES 912, 53 S. E 


approach to allow 
officer 
explosion ot 
atter the 


terms hie 


which used the realistic 


recovery. Here the insured, an army 
was killed in Germany by the 
dump days 


an ammunition Out 


Japanese offer ot surrendet 
approach and al 


“Military o1 


court used the realists 


lowed recovery, saying naval 


service in time of war 1s recognized as a 


hazardous occupation lhis extreme dan 
ger exists because in time of war opposing 
constantly at 
effort to ac 
Vhis 
exists to a 


when. the 


military or naval forces are 


tacking each other in all-out 


complish utter destruction hazard 


either does not exist at all o1 


limited extent at a_ time 


State ot 


very 
shooting is over and the Walrlare 
only continues to exist because of the lack 


ot negotiations of the terms of peace 


cases which use the techni 


tor the 


Chere are Wo 
cal approach to deteat recovery 
deaths of the 


hostilities In 


} 


insured after the cessation ot! 
Trimble v. We South 
ern Life Insurance Company (13 Lire CAsEs 
496, 82 N. E. (2d) 548) the 
September 1, 1945, as the result of an auto 


stern 
die d 


insured 


occurred while he 


United States Phe 
} 


mobile accident which 
was on furlough in the 
court recognized that actua! hostilities hz 
ceased but held that the 


ing did not 


cessation of -fizht 
terminate the existence of 
state of war as tar as the exclusion of the 
contract was concerned \nother pertinent 
Thompsen v. New York Life Insur 
ance Company (13 Lire Cases 235 (not offi 


killed 


Case 158 


cially reported) ) The insured was 
on October 12, 1945, by a plane crash. This 
vhich rendered 
Palmetto State Lafe 


Insurance Company. It followed the techni 


decision was by the court 


the decision in Hest 7 
cal approach used in that case and denied 


recovery on the basis that technically the 
war had not ended 


Har bor 


Borchard, 


The decisions in the Pearl cases 


were criticized by Mr. Edwin 


War Clause 


who. in his article entitled “When Did the 
War Bevin?” (cited above) stated 


“These ms are to be explained pet 


opin 
motivated 
ground that 


haps as by the war hysteria, 


partly on the thev were based 
stipulation that the declaration of 
war by Congress, December 8, 1941 at 4:10 
P. M., was the first act of war of the politi 


cal department, result of 


upon the 


and partly as a 


the prejudice against imsurance companies 


prevailing in certain Courts,” 


The writer believes that the words of an 


insurance contract should be construed in 


the speech of the average man and that the 
strained, 
unnatural or technical construction. If clear 
and free fraud, accident or mistake, it 
that the 


terms used their plain, 


language should not be given a 


trom 


s conclusively presumed parties 


tended to give the 


1 


dinarv and accepted meaning 


based 
that 
notice of the 


there had 


Some ot the courts appear to have 


their decisions solely on the theory 


they could not take judicial 


existence of war until been a 


leclaration of war by the war-making 


1 


power. Courts are authorized to take judi 


ial notice of matters of common knowledge 
as well as acts of Con 


Judi 


bringmg a matter 


ind of current history, 


ress and Presidential prod lamations 


cial notice is but a av ot 


» the attention of the court and it elimi 


ates the necessity of proving matters of 


common know lge and matters which are 


accepted by informed society as fact 


re was no declaration of war during 
iwil War and vet the 
United 

They 
technical ignorance of the 


hich all the 


Supreme Court 
States, in the Prize Cases, 
cannot ask a Court to effect 
existence ot a 


wor ta aC know le dye s to 


eatest civil war known in the his 


he human race 


Penns 
cited 
divide dl 


vant 


Mutual Life 


Insurance Compan above, which 


decision 2s by a court, the ma 


“war 

The 
that the 
t war in its popularly 


woritv ot the court vyave to the word 


legalistic, technical construction 


majority of the recognized 


Korean conflict 


accepted meaning and that the 


court 
was 
insured, who 
mortar fire in the front-line 
Korea, was killed by an act 


held that the insured 


was killed by 
trenches in 
of war, but was not 
It is submitted that 
the majority Opinions of the Supreme Court 
Re ley 
consistent and self-contradictory, repudiate 
that the 


contract are to be 


killed in time of war 


ot Pennsylvania in the case are in 


the well-settled rule words of an 


construed im 
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popular and are 


weight of 


their normal and 


to the 


SCTIise, 


contrary great authority 


The Pennsylvania Mutual Life Insurance: 
Company filed a petition for writ of certiorari 
in the Supreme Court in the Beley case o1 
1953, 


examination of the 


June 22 but it does not appear from 
that a 
question is clearly, if at all, presented, and 
it is doubtful if the Supreme Court will take 
jurisdiction on this application. I call at 
Mr. Samuel } 
plaintiff in the 
Beley case, entitled 
“The War Clause in Life Insurance Con 
tracts” (INSURANCE LAW JOURNAL, July, 1953, 
458) in which he 
eral or constitutional question 
during the proceedings and arguments in 
the Beley case and that it appear to 
conclusion 


briefs federal 


tention to the statement by 
Goldstein, attorney for the 


contained in an article 


at page says that no fed 


was raised 
would 
that the writ of 
If the Supreme 
deny the petition for writ of 
certiorari in the Beley case, the fact that no 
federal or constitutional question was pre- 
should be rebut any 
argument that thi 
United States, by 
approved the decision of the Supreme Court 


be a loregone 


certiorari would be denied 


Court does 


sufficient to 
Supreme Court of thie 


sented 


a denial of the writ, has 


of Pennsylvania in the Beley case 
\ very interesting discussion of the ques 


tion involved here is contained in an article 


by Mr. William J. (cited 


He analyzes the 


above) 
of the 


Ronan 
various decisions 
English and American courts and concludes 
that it has been found that both the English 
and American courts find only two relation 
either 


ships possible between states peace 


or war. 
Mr. Ronan cites with ap- 
proval the case of Dole v. Merchant's Marine 
Insurance Company, which gives effect to the 
material-fact conception of war, as follows 


In his article 


“War is an existing fact and not a legis 
may have 
thus 


lative decree. Congress alone 


and 
be initi- 


beforehand, 
cause or commence it. But it may 
ated by other nations, or by traitors; and 
then it exists, whether there is any declara 
tion or not. It may be prosecuted without 
any declaration, or Congress may, as in the 
Mexican War, declare its previous existence 
fact makes 


power to declare it 


In either case it is the which 
‘enemies’ and not any legislative act.” 
He also cites the case of Maria Magdelena 
(1 Hem. & M. 247, 165 Reprint 57 (1779)) 
as follows: “‘What is the difference’, asked 
the Court in The Maria Magdelena, ‘whether 
Herald at the 
Royal Exchange .. . or war is 
announced by Royal ships and whole fleets, 
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a war is proclaimed by a 
whethe1 


The Constitution recognizes that 
legal war may exist even with- 
out the consent of Congress. 


at the mouths Or cannon . a lawful 


and perfect state of war may exist without 


proclamation.’ ’ 

Mr. Ronan Potts v. Bell (3 Bos. & 
P. 191), by another English tribunal, in which 
The will take notice 
ot the existence of open war this 


notes 


it was stated court 
between 
and any other country if necessary ? 
It is sufficient to state, as here, that hostili- 
ties existed at the time, which is equivalent 
He cites this statement 
by Lord Ellenborough, in Hagedorn v. Bell 
(1M. & S. 459, 105 Reprint 168 (1813)): 


“Nations may be at war with each other by re- 


to a state of war.” 


ciprocal acts of hostility done and suffered. . 


\ declaration of war is nothing more o1 
less than a statement of intention to wage 
deter- 


an appraisal of actualities and is 


war. Actual war is an existing fact 
mined by 
not dependent upon legislative decree—it is 
a condition rather than a theory. A legal 


and technical state of war is commenced 
not only by a declaration of war by the war 
making power, but also by any express act 
creating or recognizing a condition of war. 
\ condition or state of war will exist at any 
when warlike or aggressive act 


time any 


is recognized to be an act of war. One nation 


committing an aggressive act against an 
other, without a declaration of war, would 
appear to run the risk of having its action 
interpreted as an act of war. The subject 
of the 
United States did in the Panay incident, to 
apology plea Ol 
identity and refrain from going to war. If, 
attacked 
attack as an act of war and joins forces in 
combat, war then 
mutual participation 


armed forces of each against the other, and 


aggressive act may elect, as the 


accept the and mistaken 


however, the nation treats the 


exists by reason of the 
and attacks of the 


a perfect state of war would exist even 


though there be no declaration of war on 
either side. In the event of an aggressive 
war and the 
nation attacked to treat the 


act of aggression as an act of war, the situa- 


act without a declaration of 


failure of the 


tion would be considered ambiguous unless 
continued for such 
length of remove ,any and all 
doubts as to the intention to make war. 
Such was the case of the Nayade (4 C. Rob. 


251, 165 Reprint 602 (1882)), in 


I L J — November, 1953 


the depredations were 
time as to 


which 





Portugal, though invaded by France, declined 


to consider herseli at war with France, and 
failed to 
that 


and submissive, 


offer any resistance. The court held 
Portugal 


Portugal was required to be 


even though was prostrate 


considered as engaged in war with France 
France in 
While the language 
in some of the cases would appear to indi 


by reason of the persistence of 


continuing the attacks 


cate otherwise, it would seem reasonable 


to assume and hold that an act of war may 


be committed only in time of war. An ag 


calle d a 


cf misidet ed 


gressive act, which may also be 


warlike act, may or may not be 


to be an act of war by the party attacked, 
but any recognition that such an aggressive 
act is an act of war would seem to requir: 


a holding that war exists and that it 1s in 


time of wat 


The 


legal wat 


Constitution itself recognizes 


may exist even without the 

sent of (Article 1, Section 10 
See, also, Luther v. Borden, 7 How. 45 
(1849).) The authorization 
Congress with respect to war 1s not requires 


to be in the 


Congress. 


consent o1 


I 
] 
i 


nature of a formal declaration 


inferred from circumstances 


(Virqmia v. West Wall. 39 


(1871).) The concurrences of the war-mak 


but may be 
Virginie, 11 
ing power as to the existence of war may 
be inferred or indicated by the adoption or 
approval of proceedings for the prosecution 
of the (Wharton v. Wise, 153 U.S. 155, 


173 (1894): the Prize Cases, cited above.) 


Warf, 


Che case of Arce v. State is pertinent to the 
held 


between the 


present discussion. The court there 
that a 
United 


government in 


state of war existed 


States and the Carranza de facto 
though 


The 


Crowder, 


Mexico, even there 


had been no declaration of war court 
quotes Brigadier General Enoch H 
Advocate, United States 


his official opinion 


Judge Army, from 


“5t-38 that under the law 
there need be no formal declaration of war, 
but that Vattel a 
state of war exists so far as concerns the 
United 
fact that the 


thus apparent 


under the definition of 


operations of the States troops in 
Mexico by reason of the United 
States is prosecuting its rights by force of 


manner in which warfare is 


The 


operative only during a period ot war have 


arms in a 
usually conducted. statutes which are 
been interpreted as relating to a condition 
and not a theory. . . . I am therefore ot 
the opinion that the actual conditions under 
field 
conducted are those of 


field of 


which the operations in Mexico art 


being actual 


That 


War Clause 


war. 


within the operations of the 


Mexico, it is a time 
ot war within the meaning of the fifty-eighth 


expeditionary foree in 


article of wat 


Mr. Justice Washington, writing the opinion 
ot the Tingy, stated 
sately laid down 
force between two 
the au- 
thority of their respective governments, was 


Supreme Court in Bas v. 
that he believed it might be 
that every contention by 
nations, in external matters, undet 


not only war, but public war 


Prize Cases the Court 
to be “That 
prosecutes its right by 
stated 


necessity of a declaration of war by 


In the 


defined wat 


Supreme 
state in which a 
The 


with respect to the 


nation force.” 


Court turther 
Con- 


gress, aS tollows 

‘If a war be made by invasion of a foreign 
President is not only authorized 
He does 


but is bound to accept 


nation, the 
but bound to resist force, by force 
not initiate the war, 
the challenge without waiting for any special 
And whether the 


party be a foreign invader, or States 


legislative authority 
hostile 
le SS 


organized in rebellion, it is none the 


although the declaration of it be 
‘unilateral’. Lord Stowell (The Eliza Ann, 
1 Dod., 247) observes, “Jt is not the less a 

ar on that account, for war may exist without 
either sid It tw so laid 


down by the best writers on the law of nations. 


a war, 


wk 
declaration on 
1 declaration of war by one country only, ts 
not a mere challenge to be a cepted or refused 
at pleasure by the othe | Italics 
supplie d | 


been its previous 
forth from 
a Minerva in the full panoply 
President 


‘However long may have 


conception, it nevertheless sprung 
the parent brain, 
was bound to meet 
it presented itself, without 


tor Congress to baptize it 


Ol Wal Lhe 
it in the shape 
waiting with a 
name, and no name given it by him or them 


could change the fact.” 


All of the 
demonstrating that the Korean conflict was 


foregoing is for the purpose of 
a war actually, legally and technically. Forces 
mortal combat and, as was 


Musmanne in the 


were joined in 
stated by Mr. 
Be ley 


utilizing 


Justice 


case, the forces on -each side were 


device known to modern 


effort 


every 
and a determination 
other The 
actual conditions and brought 


Wartare in an 


to exterminate each nations 
accepted the 
armed 


The 


requirements for the 


into play the power of thei forces 


in definite hostile contest actions 


satisty all of the exist 


ence of a state of war, legally and technically, 


as well as actually 


Congress has recognized. by numerous 


acts and resolutions, the existence = of 
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the war in Korea, and has specifically au 


military 
assistance to the Republic of Korea. (Mutual 
Assistance Act of 1949.) It has 
Servicemen’s Indemnity Act 
$10,000 free 


vounded after 


thorized the President to furnish 


Defense 
passe ds the 
insurance to 


which provides 


all servicemen killed o1 June 
27, 1950. It has passed the Combat Duty Pay 
Act of 1952, increasing the pay of all service 
Korea since 1950 

military 
Korea, in 


Revenue Act 
date of the 


men in combat units in 
It has granted tax exemption for 
forces in combat zones such as 
Section 305 of the 


of 1951, and has declared the 


Internal 


commencement of combatant activities im 
Korea to be June 25. 


other 


1950. Congress has, 


by numerous acts, recognized the 


existence of such combatant activities m 


Korea and 
through appropriations, ‘Thi 
Korean conflict as a wat 


April 11, 


a limited 


is supporting the armies there 


world knows 
and reters to the 
Former President Truman, on 
1951, stated: “So far, by 
Korea, we 
succeeding and bringing on a 
(Department of State Pub 
4299, Far Series 4/ 
in Korea, page 30.) 


fighting 


war in have prevented aggres 


sion trom 
general war 


lication No 
Guide to the U. N 


astern 


President of the 


] 
public, 


On June 27, 1950, the 
United States, in a statement to the 
North Koreans had failed to 
request or resolution of the S¢ 
United Nations, on 


calling for a cessation of 


said that the 
obey the 
curity Council of the 
June 25, 1950, 
hostilities, and said 


“The 
members of the 
cution of this Resolution. In thes« 
United 


Kore all QO’ 


Council called upon all 


United Nations in the exe 
circum 
States 


Security 


stances I have ordered the 


air and sea forces to give the 


support Phe 


ernment troop cover and 
attack upon Korea makes it plain beyond 
all douvbt that communism has passed beyond 
the use of subversion to conquer independent 
invasion 


nations and will now use armed 


and war.” (Report of Committee on Foreign 
House of Representatives, 


Affairs of the 
pursuant to House Resolution No. 206, 


Background Information on Korea, page 45.) 


On June 25, 1951, former President Truman, 


in an address to the nation, said: “On June 


25, 1950, one vear ago today, the Communist 
rulers resorted to an outright wat 
Chere was one thing to do in that situation 


and we did it.’ 


In the Beley case, as well as in the //arding 
case, the insurance company pleaded that if 
the word “war,” as used in the contracts. 


was required to be construed in its strictly 
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legal and technical sense mistca i its 


realistic sense, the insurance company should 
liability the United 


States was still 


be relieved of because 


technically and legally at 


war with Germany and Japan on the date 


of the death of the insured This was in 


the nature of an alternative plea but this 
contention was overruled by the court, cit 
ing Hlarding v. Pennsylvania Mutual Life 
Insurance Company (15 Lire Cases 560, 171 
Pa. Super. Ct. 236, 241), wherein the 


held that World War II 


July 25, 1947, pursuant to Joint Resolution 


court 


was terminated 


of Congress, Public Law 239, approved July 
25, 1947. The Supreme Court of 
vania, in the Beley and Harding cases, did 


Pennsyl 


not discuss the Congressional enactment 


referred to but merely cited the holding of 


the intermediate appellate court with ap 


proval 


United 
terminated 


The legal state of war between the 
Gsermany 
1951, and the 
United 
until 


States and 
until October 19, 


between the 


Was not 
legal state 
States and 


April 28, 


Oot Wal 
Japan was not terminated 


1952 


holding of the 


Pennsylvania in the 


By approving the Supe 
Harding 
P 
res! 


resolutions 


nor Court ot 
ase, without an examination of the 
dential proclamations and joint 
court sought to 


ot Congress, th perpetuate 


the error originally committed by an inter 


mediate appellate court of the State 


Pennsylvania 


On December 31, 1946, by Presidential 


Proclamation No. 2714, 


declared that although a state ot var still 


President Trumat 


existed, it was possible to declare that hos 


tilities had ceased 


The 
Superior Court of 
senate 


joint resolution referred 

Pennsylvania in the 

Resolution 
25, 1947 


Judiciary 


Hlarding case was Joint 
No. 123 
In Part I of Senate Report to the 
No. 339, 
Resolution No 


First Session, it is stated 


which was passed July 


accompanied Se hate Joint 
123, Eightieth 

The 
this Joint Resolution is to repeal ov 


terminate, operations under, certain war and 


\W hic h 
purpose of 
therwise 
statutory which are 


emergency provisrons 


(Italics supplied.) 


Joint Resolution No. 123, 
Public 239 of the Eightieth ¢ , 
Kirst Session, Chapter 327 (61 Stat. 449), 
passed July 25, 1947, pursuant to the above 


no longer essential.” 


senate 


Law 


described Senate report merely provided for 


the termination of certain emergency and war 


powers 
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senate 


the Senate and the 


‘lution above reterred to < CN 


\ ! rest 
real 


specihi¢ ally 


pressly limited in their application to req 


tai statutes and 


powers 
therein 

Lines v. Railroad Com 
(2d) 210 (1947)) 
Appeals held tha 


continued 


Truck 
ml , 207 S. W 


lexas Court of 


tory 


Civil 


war still betwee 


States and Germany and Japat 


G,eneral ot Pexas, in 


1948, 


rey 
1 dated June 28, 
William N. Hinsley, ¢ 
Attorney, San Antonio, 
held that the joint 
s approved July 2 1947, 
239, was not of general applica 
ettect 


between the United 


addressed. te 


riminal Wis 
Texas, a 
resolution oft 


being 


lid not have the 
he wat 


rmany and Japan 


ol Wal between the | 

nd Gvermany was terminated by 
Joint Resolution No 
Law 181, Eighty-second Congress 


19 This joimt reso 


‘Joint 


28!) being 


Resolution 


between the 


headed 
ate of wal 
the government ot Germany 


resolution itself provides: “Resolved 
House ot 
states oft 
that the 


een the | 


senate 


and Representa 


ie United America 
assembled, state of wat 
nited States 


] 


declat l oO exist bet 


and the government of Germany by the 


| 


Resolution of Congress approved 
i} 


Joimt 


War Clause 


terminated 


efiect on the 
Resolution 


December 11, 1941, 


lermination shall take 


hereby 
and such 
date f the enactment of tis 


(Italics supplied.) 


uch resolutiol 


1951: on 
ot the United 
lamation No 
Register 10915, 


war with 


as approve don Octobe 
October >7 1951, the 


in his executive 


President 
Proc 


i ederal 


states 
2050, reported in 16 
that a 
existed up to 
Joint 
‘Now, therefore, l, 
President of the | 
such 
that the 


states 


State ol 
the 
Resolution 


recognized 
(sermany time 
Or tle passage oft House 
No. 289, 


Harry S 


States of 


and stated 
nited 


Joint 


lruman, 


\merica, pursuant to 


Resolution, do proclaim state ol 


war between the United and the 


government of Gsermany declared by Joint 
Resolution of Congress approved December 


11, 1941, was October 19, 1951.” 


(Italics supplied.) 


terminated 


between the United 
April 28, 


treaty ot 


1 1 
The legal state ot wat 


States and Japan was terminated 


1952, by 


witl 


ratification of the peace 


Japan and the proclamation of the 


President of the treaty and of the termina 


tion of the state of war with Japan 


issued 


On the date, the President 
O74 (17 
the emergency proclaimed 
May 27, 1941, and 
“WHEREAS, 
United States 


last 


Sallie 


Proclamation No Federal Reagiste) 


3813) terminating 
September S, 1939, and 


stated in part as follows 


the state of war between the 
otf America and 


ot the 


Japan, which was the 


atoresaid states of war still existing, 


is terminated by the coming into force 


Peace with Japan 
September S, 


day of the Treaty of 


I 
al rrancisco on 


terminates the 
gencies and ‘Nothing 
in this proclamation shall be construed to 
affect Proclamation No. 2914, issued by the 
President on December 16, 1950, declaring 
that world conquest by communist imperial 
ism is the goal ot 


that | 


The proclamation then 


previous cine states 


the torees of avwression 


have been loosed upon the world, ete 


ongress and 
he | 


termination ot 


proclamation 
nited States fix 
World 
Japan 


as Germany and 


ere concerned ts binding on the judiciary, 
tl wholly 


he courts are without 
findings and 


to hold that 
the United 


and powel 


ard such 


to disre £ 


¢ 


the legal state of war between 


States and Germany and Japan terminated 


July 25, 1947 


The decision of the 
llarding case 


Superior Court ot 


Pennsylvania in the has been 


735 





1°? 


article appearing ims lL. 
Pittsburgh Law Review 124, 
because of the misinterpretation of Senat: 
Joint Resolution No, 123, 
effective July 25, 1947 


criticized in an 
University of 


which becam« 


The Supreme Court of Alabama, in Stat 
(64 So (2d) 75), held that the 
United States was still at war in 1949 ever 
though actual hostilities between the United 


1945. 


z Gibson 


States and its enemies ceased in 


The Court of the 
in Hamilton v. Kentucky WDistilleries and 
Warehouse Company (251 U.S. 146, 40 S. ¢ 
106), held that a 
menced, terminates m a 
with the 
or a proclamation of 


Supreni United States, 


state of war, once com 


legal only 
treaty of pei 
held 


scnse 
ratification ot a 


also 


peace It 


that until there is a ratification of a treaty 


a proclamation or 
Executive, conferred by the 
commencement ot 


Or peace ot peace thie 
power of the 
war, however commenced, 
was not limited to victories in the field and 
the dispersion of the insurgent forces and 
that it carried with it, inherently, the power 
to guard against the immediate renewal of 
the conflict and to remedy the evils which 
arose from its rise and progress. (Stewart 


v. Kahn, 11 Wall. 493, 507, 20 LL. Ed. 176.) 


There have been several recent cases im 


which the courts have construed the war 
clause im insurance contracts in connection 
Korean conflict. The United States 
Court of Military Appeals, being the 
civilian and 
under the Uniform Code of Military Justice, 
a 1953 


Gann « 


with the 
court 


created 


composed ot judges 
in two decisions rendered on July 3, 
(U. S. v. Bancroft and [ rw 
Sommer), held that the period of the con 
duct in Korea was a time of war. The court 
held in a that 


whether 


very well-reasoned opinion 


it mattered not, for its purpose, 


the authorization for the military activities 


in Korea sprang from Congressional de¢ 
laration, United Nations agreements, or o1 
the Chief that 


recognition of the military 


executive, and 
efforts, both 
expended to 


ders by 


and civilian, being maintain 
the military operations in Korea and knowl 
edge of other well-publicized wartime activi 
tics convinced it beyond any reasonable 
doubt that the 


developed state of wat 


United States was in a high] 


Che court quoted from Winthrop, / 

Precedents, Second Edition, 
60608: and cited wit! 
McClaughry, Bas 7 
Ting, court martial cs so 
v. Gilbert, 9 BR-TC 183 and U.S. v. Ande 


son, 1 CMR 34 


tary Law and 


1920 reprint, at page 
Hamilton v 


and the 


approval 


cases, 


736 


The Superior Court ot New Jersey, in 
the case of Stanbery v, Aetna Life Insurance 
Company (1 Lire Cases (2d) 371, 98 Atl. 
(2d) 134), refused to follow Beley v. Penn 
sylvania Mutual Life Insurance Company, and 
held that the when used in a 


private should not 


word “war,” 


contract or document, 


be construed on a public or political basis, 


technical sense, but 


usual and real 


or in a legalistic or 
should be given its ordinary, 
istic meaning: actual hostilities between the 


armed forces of two or more nations 01 
states de facto or de jure. To the same effect 
Metropolitan Life Insurance 


Cases (2d) 250, 112 F 


is Weissman v 
Company (1 Lirt 
Supp. 420) 

While the case 
some quarters as authoritative, an interest 
principles of law 


may not be regarded in 


Ing discussion of the 
involved are contained in The Stmon Benson, 
In this case Mr. John W. Cran 
arbitrator, held that the United 
involved in a war without 

that effect, 
August, 1950, 
charter 


cited above. 
dall, the 
States could be 
a declaration of Congress to 
and was involved in a war in 
bareboat 
cancellation in 
case of wat United States 
Mr. Crandall quoted from the decision ot 
the King’s Bench Division speaking through 
the master of the rolls in Kawasaki Kisen 
Kabushiki Kaisha of Kobe v. Bantham Steam 
hip Company (2 K. B. 544 (1939)) in which 
the court stated 


“We are not 


whether His 


meaning Olt a 
provided tor 


within the 


party which 


involving the 


concerned here with the 


question Majesty’s Govern 


State olf war as existing 


ment recognizes a 


between China and Japan If that were 


had to be decided, the 


bound to take 


the question which 


court would be judi ial notice 


ot the fact of such recognition, and it the 


Court were unable to answer that question 


they would ascertain from the appropriate 


department of Government whether or not 


His Majesty’s Government had recognized 
| that 


with 


the existence ol State Ol wat 


not the question waich we ar 


cerned He are concerned, and mcerned 


nly, with the question whether upon the tru 
mstruction of a particular private document, 


} 


the owners were entitled to cancel the charter 
entitled to do 


Japan, Now 


impossible to 


which they are only 


part 


] 


war breaks out mvolving 


judgme nt 


hlin the 


no omy 
meaning of that clause the 
if war breaks out’ mean ‘if war 
nized to have broken out by His 
Government’. Har 


His Majesty's Gi 


Maj stv’s 


may break out without 


vernment recognizcmg it If 
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His Majesty’s Government had recognized 
broken out it and 
that a that 
His Majesty’s Government would 


that war had may be 
I say no 
effect by 
be a matter which, even when dealing with 


a document of this kind, the Court 


more— statement to 


would 
be bound to accept It is not necessary to 


decide that question one Way or the other, 


because that is not the question with whic! 


we have to deal 


“LT am unable to accept the suggestion that 
technical 
‘war’ for the purpose of the construction 

I repeat that, tf there is such a 
technical meaning, I do not know where tt ts 
to be found and, as I have said, I do not 
propose to attempt to define it. But, 
if there be such technical meaning, it seems 
that tor the 
given the 


there ts any meaning of the word 


this clause 


evel 


Which I have 


fact of the 


to me reasons 


finding of arbitrator 


is unassailable, and I can find no trace on 


the face of his award that he has mis 


directed himself in law 


‘That, [ think, really concludes the 


ter But J 


Ihat 
taken as im any 
with = the 


learned judge that in the 


must not be 


sense disagreeing further view 
expressed by the 
word ‘war’ 
that 


having regard to the 


particular context in which the 
this 


construed, 


is found in charterparty, 


word 


must be 


general tenor and purpose ot the document 


may be called a common sense way 


had asked the 


in wha 


] 


It one owners of this vessel 


date, if this charterparty 
existed, 
what he thought about the 
lapan, as to 


[ cannot imagine 


on the relevant 


had never or tf one had asked an 


shipowner 


} present 


position hetween China and 
whether or not a war existed, 
any commercial person with any common sense 
answerimy that question im any other way than 
that in which the arbitrator has answered it 
MacKinnon L. J. suggests that 


revered names in international law, 


even the 
most 
Bynkershoek. o1 vould 


that 


such as (srotius, 


have answered question in one way, 


only. Certawnly one modern 
authorit . Professor We lldke, 
defines ‘war’ as ‘the 


governments contending by wee 


and in one way 
so answered tf 
hecause he state con 
dition of 
a definition which accords with common 

goes. It that ¢ 
suggest that, within the meaning of this char 
terpart broken out imvolving 
Japan on the relevant date is to attribute to 
the parties to it a desire to import into thew 


contract some 


/ 


as far as tt seems to me 


war had not 


obscure and uncertain techni 


calities t international law rather than the 


common sense of business 


War Clause 


mien 


Mr. Crandall, in The 


ther discusses the 


Stmon Benson, tur 
Presi- 
dent Truman, or of Congress, to officially 
Korean conflict 


Stating 


failure of tormer 


baptize the with the name 


“war,” 
‘I do 


SUaSIVE 


not find these disclaimers per 
In an editorial in the World Tele- 
1951, the editor 
Administration insists on pre- 


gram ot said 


“The 
serving the 
Red China.’ century ago 
kkdmund Burke said, ‘A very great part of 
the mischiefs that vex this world arises from 
words.’ Are the satellites of the Soviet Union 


January 11, 
‘Truman 
myth that we are not at wal 


with Over a 


any the less totalitarian because they choose 
to call themselves ‘People’s Democracies’? 


In determining the question in issue we 


therefore must look to acts and not words, 


and the acts of our Government bespeak war. 
the Korean conflict was 


actually, 
was cert 


It is believed that 
a war in every senseof the 


legally 


word 
and constitutionally It 
tainly a war as that term is used in private 
contracts and for a court to hold otherwise 
it is necessary for the court to rewrite the 
contract oft 


insurance and impose a limita 


liability 


[The End] 


tion on the exclusion of 


Western Reserve Life Insurance 
Company v. Meadows 


Che full text of the 
Court ot 


opinion of the Su 
Hestern Reserve 
Meadows, 1 Lirt 
1953), follows 
Did the 
August 


preme Texas in 
Life Insurance Company 7 
Cases (2d) 451 (October 7, 


The controlling question is 


accidental death of the insured on 


23, 1951, occur “in time of war”. 


Petitioner Western Reserve Life Insurance 
Company on October 6, 1932, issued to Ben 
Karle each 
$1,000.00 and naming 
wife, respondent Jennie 
Meadows Attached to 


of it was a supple- 


jamin Meadows five policies, 


insuring his lite tor 
as beneficiary his 
Louise Davidson 


each policy as a part 


mental contract providing for payment to 


additional 


event oft 


the beneficiary of the sum of 
$1,000.00 in the 


sured by 


death of the in- 
contains the 

Death Benefit 
Insured shall be in 


accidental supple- 
following 
shall be 
military, 


naval, or allied service in time of war at the 


means 
mental ontract 
“This Accidental 
void if the 


date of the accident.” 


The insured at the time of the accident 
Army 
United States, 


and 


was a Lieutenant Colonel in the 
Engineers Corps of the 


in the 


was 
was traveling 
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passenger in a United 
otheial or 
Alaska open 
bids for the construction of a United States 
Army Air Field 
instantly killed when the 


\laska 


as a State 


plane under ders and bound for 


Fairbanks, where he was to 


near Fairbanks 
plane cre 


burned in 


Petitioner, the insurer, admitted liability 
for and paid the face amount of the policies 
tor life imsurance, but denied liability for 
the additional accidental death 


vided for im the 


benefits pro 
supplemental contracts. In 
this suit, tried without a jury, judgment was 
District Court in favor of 


$5,000.00 


rendered by the 
respondent 
the total 
benefits, 


against petitioner tor 


amount of the accidental death 
with 


The Court of Civil 


and at 
Appe als 
W. 2d 674 


together penalties 
torney’s 


athirmed that 


ees 


judgment. 256 S 


In a thorough opinion, and after reviewing 


many authorities, the @ourt of Civil 


Appeals 
conclusion that the insured’s 
August 23, 1951, “did not 
in ‘time of war’ under the Constitution and 
United States, and 
exclusion clause of the 
poli ies,” 256 S WW >] 683 


expressed the 
death on occu! 
laws of the under the 
terms of the mst 
ance 
opimton, aS appears trom its reasoning 
quotations, 1s based on the belief that 

conflict being waged in Korea at the time 
ot the Ps 


“constitutional” or 


insured’s death was not “war” in the 
“legal” sense of that 
Congress had not, as it never 
Nort! 


conclusion reached by the 


Appe als we 


term, because 


declared Wal 
With the 
Court of Civil 


has, formally against 
Korea 


Cannot agree 

It is true that the Constitution, by Section 
9 of Article I, gives 
War”, 


im SO many 


to Congress ‘Power 
and that Congress has not 
formal Act declared 


Korea or 


to declare 
words by 
North 


[here are, 


War against against Com 
munist China 
ot the 
in the opmion of the Court ot Civil 


respondent, 


however, mm many 
cite d 
\ppeals 


statements 


decisions, some of which are 
and relied upon by 
to the effect that an Act of Congress which 


recognizes the 


existence Ot War or which 


is passed in aid or furtherance of existing 
war is in effect and meaning a declaration 
of war. For example, in Bishop v. Jones and 
Petty, 28 Texas 294, 319, it is “But 


still there can be no war by its government, 


said 


judicial knowl 
until there has been some act or decla 


ot which the court can take 
edge, 
ration creating or recognizing its existence by 
the department of the government clothed 


with the war-making power.” (Italics added. ) 


Justice Grier in the Prize 
Black 635, 17 L. Ed. 459, 477, in 


volving the question whether a war de facto 


738 


The opinion ot 


cases, 2 


between the states existed 


| 
I 
] 
i 


the formal declaration 


contains the following 


sary to the technical existence ot a 


it should have legislative sanction 


1 


it im almost every Act passed at 


Legislature 


employed in 


traordinary O1 ot the 


1861, which was wholly 


actng laws to enable the government t 


prosecute the war with vigor and efficiency 


The opinion in Pang v. Sun Assurance ( 


Canada, 37 Hawati 208, 218, after reterring 


oO Seve ral decisions by | nited States courts, 


Says “Those cases are authority for the 


admitted proposition that no ‘formal’ decla 
ration 1s necessary to the creation ot a 


that by 


‘State 


of war’, and making payment to 

the officers and men engaged on a war basis 

and other informal acts the Congress re 

existence of a ‘condition’ ot 

See also Flamuilton 7 VcC laughry, 

S. Cir. Ct.) 136 Federal 445, 451; Bas 

v. Tingy, 4 Dallas 37, 1 L. Ed. 731, 733-734; 
Virginia v. West Virginia, 11 Wall. 39, 
Ed. 67, 72-73; Wharton v. Wise, 153 1 


ted. 669, 676 


ognizes the 


155, 38 | 
When the United Nations, alter the mm 
vasion of South Korea in 1950, called upor 


member nations to render assistance ti 


repel the invasion, the United States promptl; 


furnished its vigorous support, and com 


batant activities to which the armed forces 


ot the United States were committed com 


menced in Korea on or about 1950, 


and ¢ 


June 25, 
ontinued without interruption to and 
date ot the deat! t the im 
Benjamin Earle Meadows \rmy, 
Marine Corps and Air Force person 


the United 


including the 


States in great numbers 
combat with the enemy 
forces of North Korea, vith those 
also of Communist China 


Korea, 


a large 


participate din 


and late 
Coneressional 
which we 


support of the action in 


know was in fact war o1 scale, was 


necessary, and Was freely and generously 


given in many Acts of Congress by whi 


provision was made for support of the 


armed forces employed, for increased mili 
equipment, and tor 


Many ot those Acts 


tary man power and 


economic stabilization 
of Congress. including 


Tol the 


Vast appropriations 


support of the armed torces in 


Korea, are reterred to in the dissenting 
Vinson in the steel 
mill seizure case, Youngstown Sheet Tub 
Co. v. Sawver, 343 U. S. 579, 96 L. Ed. 1153, 
1215, 1216-1218, 72 S. Ct. 863, 26 A. L. R 
2d 1378. there made to the 
one hundred billion dollars 


priated by Congress for our armed detense 


opinion of Chief Justice 


Reference 1s 


thirty appro 
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Allies 
Korea, to the 
1951, to the grant 
to draft men into 


military 
1950, attack in 
Security Act of 


assistance to our 
since the June, 
\MLutua 
by Congress of authority 
he ied to the 


rorces, Increase In appro 


priations to the Department of Defense, 
which had averaged less than thirteen billion 
years before 


billion 


dollars per year for the three 


the attack in Korea, to forty-eight 


195] 


ress recognizing the 


dollars for the year There were other 
Acts 


4 war in Korea and enabling the govern 


ment te Pp 


existence 


osecute it with vigor and efh 


Men’s Indem 
Rights, the 1950 


Yervice 
Bill of 


Re venue 


ciency, such as the 
nity Act, a new Gil 
Amendment to the Act, and again 
appt! Acts 
ledgment of the fact of war in which 
And to use the 
Grier in his 


more priations hose were in 


if know 


the Nation was engaged 


] 


languag Justice opinion 


in the Prize cases above quoted, if it is 


technical existence of wat 
\cts 
that 


necessary to the 


that it have legislative sanction, the 


above referred to 


ot Congress gave 


Sanctiol 


Decision of this case could well be placed 


on the ground that it the word “war” used 


policies of insurance was intended 


“legal war”, 
\cts 
death of the in 

etfect to 
We preter, 


meet squarely the very question 


“technical war’, o1 
ar declared by Congress, the 

ress prior to the 
sured should be considered in 
amount to a declaration of war 
however, to 
presented, which is whether the word “war” 


used in the phrase “in time of war” in the 


War Clause 


policies means War in tact or means wat 


declared by Congress 


that 
in their construction 
other 
contracts, and that terms used in them are 


It is the settled law in this 


contracts of msurance 


State 


are governed by the same rules as 
to be given their plain, ordinary and genet 
ally accepted meaning unless the instrument 
itself been used in a 
technical or different sense. Hall v. Mutua 
Benefit Health Accident Ass'n, 220 S. W 
2d 934, 936, application for error 
refused; Aetna Life Insurance Co. v. Reed, 

‘Texas , 251 8S; WW. 2a 1S IS285e: 
National Security Life Casualty Co. 7% 
Davis Texas , 257 S. W. 2d 943, 944 


them to have 


show Ss 


writ ot 


Undoubtedly there may be war or a state 


of war without a declaration of war by the 


department ot government clothed with the 
Jackson, in 
steel 


“Or course a state otf war 


war-making power Justice 


his concurring opinion in the mills 


seizure Cas¢ said 
formal decla 
ration.” Youngstown Sheet & Tube Co. 7% 
343 U. S. 579, 96 L. Ed. 1153, 1202 
863, 26 A L. R. Za 1378; 
Edwin Borchard, discussing under the title 
“When Did the War Begin”, 
of the United States Circuit Court of Ap 
peals in New York Life Insurance Company 
v. Bennion, 158 Federal 2d 260, other 
said: “It 
Mav exist 
And on the 
the expressed this conclusion 
that war 


as a fact and may exist inde 


may im fact exist without a 
Sawyer, 


tae, ta ae tN 


the decision 


and 
decisions, Is Common knowledge 


that wat without a declaration 


thereof.” authorities reviewed 
“It thus ap 
pears may be deduced from the 
circumstances 
pendently ot a 


47 Columbia | 


Many 


cisions 


declaration by Congress.” 
745, 748 


aw Review pp. 742, 


definitions of war and many de 


reflect the common understanding 
of war as war in fact. The opinion in the 
2 Black 635, 17 L. Ed $59, 176, 
quotes with approval a definition of war as 
‘That 
its right by force.” In Stankus 2 

Life Insurance Co., 312 Mass. 366, 


2d 687, 688, 


) 
| riZe Cases, 


state in which a nation prosecutes 


New York 

HN. E 
689, the court said, citing author 
‘A conflict between the armed forces 


their 


ities 


of two nations under authority of 


respective governments would commonly be 
regarded as war.” In the same opinion the 
“The 
not dependent upon a formal declaration ot 
war.” An by the 


Court of contains the 


court said that existence of war 1S 


early opinion Supreme 


\aine following 


“But every forcible contest between two 


governments, de facto, or de jure, is war. 


War is an existing fact, and not a legislative 
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decree. Congress alone may have power to 
thus 


may be 


‘declare’ it beforehand, and cause of 


commence it But it initiated by 


other nations, or by traitors; and then it 


exists, whether there is any declaration of it 
or not It 


declaration; 


may be prosecuted without any 


or Congress may, a 
Mexican war, declare its previous 


In either 


fact that 
legislative Act.” Dok 


51 Me 


case it 1s the 
emies’, and not any 
Verchants’ Mutual 
465, 470 

American Jurisprudence thus defines wat 
“War is an 


force 


Marine Ins. Co 


armed struggle or contest by 


carried on for any purpose between 


two or more nations or states exercising 


at least de facto authority over persons 


within a given territory and commanding 
prepared to observe the ordinary 
laws of ar, Dp 155, Sec. 2 
Black’s definition is: “An 
armed conquest [contest] between nations” 


Webster's, “The 


violence or fores 


an army 
war.” 56 Am 
Law Dictionary 


: State or tact of exerting 


against another, now only 


against a state or other politically organ 


ized body.” 


Among cases holding that actual armed 
hostilities without a declaration mean “war” 
Bas v. Tingy, 4 Dallas 37, 
(hostilities on the high 
between public armed shins of the United 
States and armed France in 
1799); the Prize cases, 2 Black 635, 17 L 
Kd. 459 (capture 
United States of ships attempting to run 
blockade of ports of Southern States « stab 
lished by proclamation of the President of 
the United States in April, 1861); Arce 7 
State, 83 Tex. Cr. Rep. 292, 202 S. W. 951; 
L. R. A. 1918E, 358 (invasion of Mexico by 
United States troops under General Pershing 


are the following 


lL. Ed. 733 


SCas 
vessels ot 


by public vessels of the 


attack by Mexican 
States cavalry in ‘Texas below 
Hamiiton v. McClaughry, (\ S 
136 Fed 445 (occupation ol hinese 
United States military 
between it 


and 
of United 
Laredo); 
Cir, Ct) 
territory by 


troops on a troop 


forces and 
Chinese 
1900); 
Insurance Co. v. Bennion 
(U.S. Cir. Ct. App.) 158 Fed. 2d 260, certi 
orari denied, 331 | S. 811, 91 L. Ed. 1831 
(attack by Japanese planes on Pearl Harbor 
United States 
1941) 


Decisions involving the question whether 


and armed 


Uprising” in 


conflicts 
troops in the “Boxer 


New York Lafe 


and resistance by armed 


forces on December 7, 


and when war has ended are controlled by 
the same principle, that is, that war exists 
during the period of actual hostilities and 
the cessation of those hostilities, 


ends with 


even though there has been no treaty of peace 
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or no declaration, proclamation or other 
official act announcing the termination of 
| those 


the existence of a state of war. In 


cases the word “‘war” is considered as used 
in the practical and realistic sense in which 
it is commonly used and understood rather 
formal sense. See 
Accident Ins. Co. v. Leverett, 
215 S. W. 2d 939; Harvey, 191 
S. W. 2d 764; New York Life Insurance ( 

uv. Durham, (U.S. Cir. Ct. App.) 166 Fed. 2d 
874; Kaiser v. Hopkins, 6 Cal. 2d 537, 58 Pa 
2d 1278; Darnall v. Day, 240 
N. W. 2d 277, 280. In the case last cited the 


“War, 


realistic sense in which it is commonly used, 


than in a technical or 
Vationa! Life « 
Lincoln v 


Iowa 665, 37 


court said: in the practical and 
refers to the period of hostilities and not to 


a technical state of war which may exist 


after the fighting is ended.” 

“war” above 
and the 
Korean war set out in the 
stipulation of the 


In view of the definitions of 


quoted, the decisions mentioned, 
facts about the 
parties and the facts of 
that 


insured on Au 


general knowledge, we are convinced 
the accidental death of the 
gust 23, 1951, time of 
We mention a few of the facts. It is stipu 
lated that 
United States 


commenced in 


occurred “in war’ 


“combatant activities to which 


committed 


June 25, 


Personnel were 


Korea on or about 
1950, and that said combatant activities have 
continued without interruption to and in 
cluding the date of the death of Benjamin 
Karle Meadows, and that the United States 
Personnel battl Korean 


based on next of kin 


casualties in the 
area, notihcation to 
cumulated for the period through midnight, 
September 7, 1951” a total of 82,362 
Che tabulation in the stipulation shows that 
of the total casualties up to that time there 
were 13,822 deaths, 11,495 of them being in 
the Army 2,000 
being in the Fore 


and the Navy 


We know, as t known, that the 
armed forces of the United States, including 


were 


other more than 
Marine ( orps, the An 


and the 


Ree rally 


service, were engaged 


North Koreans for 

prior to the insured’s 
1951, and that after No 
engaged in combat 
that 
United 

Kor 


ean peninsula during that period; that the 


all divisions of the 
in wartare with the 
than a vyeat 
August, 


vember, 1950, they 


more 
death in 
were 
with the Communist Chinese; 


also 


manv thousands of soldiers of the 


States Army tought up and down the 
line of battle shifted to the extreme south 
Korea in September, 1950, 
and then into North Korea, approaching the 
Yalu River in No 
vember, 1950, and then to the south almost 
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north boundary on the 





” 
“To say that courts must shut 
their eyes to realities and wait 
for formalities, is to cut off the 
power to reason with concrete 
facts.” —New York Life Insurance 
Company v. Bennion (CCA-10). 

. 


back to the 38th parallel in June, 1951; and 
that during that period powerful units of 
the United States Navy patrolled and bom 
barded the coast of North Korea and many 
hundreds of planes of the United States Ait 
Force to the Army and at 
tacked supply 

\ concurring opinion m Beley v. Pennsyl 
vania Mutual Life Insurance Co., Pa. —, 
95 Atl. 2d 202, 213, by Justice Musmanno, 
although he joined in the judgment rendered 


gave support 


enemy planes and lines. 


by the majority of four, contains the follow 


ing significant statements 


“In discussing the principles of law in- 


volved in this case, we must assert at once 
that to deny that the Korean military action 
is not war in its popularly accepted meaning 
is to deny the evidence of one’s 
take judicial 
unquestioningly 
fact. \ 
ask in court for proof that ice forms at the 
North Pole or that the World Series refers 
to a contest between baseball teams. Courts 
that in pitted 


other device 


senses. 


Courts normally 


notice of 


whatever is accepted by in 


formed society as judge does not 


know Korea, armies are 


against each utilizing every 


known to modern warfare in the 


effort and 


determination to exterminate each other 
We know this to be true 


medium of 


because every 


communication extant imtorms 


us that it 1s true There is not one voice, 


one printed word, or one 
newspapers, radio broadcasts and television 
images which present themselves before out 
that 


anything to the contrary. In addition, judges 


eves or appeal to our ears bespeaks 


have physically seen soldiers who have 1 
turned from Korea and have witnessed the 
evidence of their contact with forces which 
have inflicted wounds peculiarly the result 


ot gunfire and cannon fire, the trademark 


ot war.” 


We are unwilling in 
to shut our eyes to what everyone knows, 
that 
sured 


deciding this cas¢ 
there has been and was when the in 
was killed, actually 


Korea in 


has been 


and in reality a 
which the United States 
seriously engaged. ‘The 
technical 


War In 
Court 
ignorance 


The 


should not “affect a 


of the existence” of that war 


War Clause 


same 


picture in the 


view is expressed in the opinion of the United 
States Circuit Court of Appeals in New York 
Life Insurance Company v. Bennion 

“When one 


other 


sovereign nation attacks an- 
deliberate 
and that 
nation resists the attacks with all the force 


with premeditated and 


intent to wage war against it, 


at its command, we have war in the grim 


It is war in the only sense 


Mankind 


search- 


sense of reality. 
that men know and understand it. 
goes no further in his definitive 
he does not stand on ceremony or wait fo1 
technical niceties that courts must 
shut their and 
formalities, is to cut off the power to reason 
We cannot believe that 


deprived of the 


lo say 


eyes to realities wait for 
with concrete facts 
the courts are power to 
deal with this vital question in a practical 


and realistic sense.” 158 Fed. 2d 260, 264 


The decision of the Court of Civil Appeals 


in this cause is supported by several cases 


cited and in its opinion. , Some 


discussed 
may be from 


Some 


of those cases distinguished 


hold 


facts because there was 


the instant that no wat 


under the 


case, 
existed 
attack but no resistance at the very time; 


in others the word “war” used in the con- 
tract was considered to have been used ina 


“technical” or “legal” sens¢ 


Beley 2 Vutual Life Insu 
ance Company Pa , 95 Atl. 2d 202, falls 
Che basis of the 
opinion holding that the insured, who was 
killed in battle in Korea on 1951, 


was not military service “in 


Pennsylvania 
in the class last mentioned. 


March 7, 
engaged in 
the time of war” is that because a policy 
of life insurance is highly technical the word 
is intended to be used 


“war” in the policy 


sense and means 
a declared wat It is from the 


opinion, and especially from the quotation 


in its technical or legal 


apparent 
which has been set out above from the con- 
curring opinion by Justice Musmanno, that 
the decision doubtless would have been dif- 
ferent if the Court had 
used in the policy, as they are given in this 


given the words 


state, their ordinary and generally under 


stood meaning. The decision in the Beley 


case was by a majority of tour to two, and 


in our opinion the dissenting opinions are 
more convincing and are more strongly sup 
ported by authority than are the opinions 


written for the majority. 

\ very recent opinion by a Superior Court 
of New Jersey, Stanberry v. Aetna Life In 
Company, 92 Atl. 2d 134, 
exactly contrary to the decision of the Penn 


surance holding 


criticizing 
follow it, 
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sylvania court in the Beley case, 


that decision and declining to 





points out that the Pennsylvania court gave 
of the 
whereas the New Jersey courts 


a “legalistic, technical construction” 
word “war”, 
“realistu 


have given the word a interpretation 


when used in private contracts or documents.’ 


In a recent well supported opinion, an 
United States District 
Court of the Southern District of California, 
held that 
double 
insurance policy which provided for the pay 
ment of double 
death of the 
except in the 


insured while 


other trial court, the 


there could be no recovery of 


indemnity in an action on a life 


indemnity im the event of 


insured by accidental means, 


death oy thie 
“in the military, naval or air 


event ot the 


forces of any country at war”. The insured, 
United States, 


arms hire in 


in the military service of the 
Korea on 
Vetropolitan 


Supp. 420 


was killed by enemy 
August 31, 1951. Weissman ¢% 
Life Insurance Co., 112 Fed 


Che opinion of the Court of Civil Appeals 
herein in its approval of the Beley cas 
raises the question presented in that case 


aS supporting its decision, how can it be 
begins unless there is 
One of the 
opinions of the Court in the Beley case con 


“Would the appellant 


argue that the 


known when a wat 


a formal declaration of war? 
tains the following: 
insurance company military 


action became war when the casualties 


A REPORT TO THE READER 


a ceiling on 
Extreme 
this 


of the agreement is to create 
value for estate tax 
care should be 
type of contract if you expect it to effec 
tively restrict value 


purposes 


exercised in drafting 


There is another collateral 


problem which should be mentioned when 


col porate 


the business Owns its operating real estate 
Frequently, a corporation is formed to own 
the real estate used in the business, which 
real estate is then rented to the partnership 
or the sole proprietor. This procedure, of 
course, creates a tax deduction to the unin 
and lower 


mcome 


business 
rental 


corporated corporate 


rates on the However, if 
paid out to the stockholders in the form of 
dividends, double taxation will result. There 
danger the 
subject to the penalties of Section 102 for 
accumulations of surplus if 
made Further, there 
is a possibility of personal holding company 
tax liability in a situation where the income 
is limited to investment and the 


stock is held by less than five stockholders 
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is also corporation 


unreasonable 
distribution is not 


income 


might be 


5,000 or 10,000? 
certainly 


reached a certain hgure, say 
Would it that the 
was war when the casualties amounted to 
50,000?” 95 Atl 2d 216. We are not con 
cerned with the exact 


argue action 


here time when the 


Korean war began. It is enough for us to 


know that war on a large scale had been 


long time in Korea and was 


still being waged 


dental death 


waged for a 
when the insured met acct 


the 
that, unless a con 


In summary: It is, as has been said 
settled law 


trary intention is shown by the contract, the 


in this state 


terms used in policies of insurance are to be¢ 
given their plain, ordinary and generally a 
cepted meaning. It is clear that nothing in 


the contract of insurance involved herein 


suggests that the word “war” is used in tts 


“technical” or “legal” sense. It is clear that 
the plain, ordinary and generally accepted 
meaning of the word “war” is war in fact 
It is clear that 
Korea when the 
lie was killed “in time of war.” It follows 
that under the 


accidental death provisions ot the policies 


The 
Court of 


there was war in fact in 


insured was killed and that 


there can be no recovery 


judgments of the District Court and 


Civil Appeals are reversed and 


judgment is here rendered that respondent 


take nothing by her suit 


Continued from page 724 


There is also another real danger of 


transferring real estate to a corporation 
during this inflationary period, namely, the 
a substantial capital gain on 


corporation. For ex 


realization of 
liquidation of the 
ample, if real estate with a cost basis of 
$20,000 is transferred to the corporation in 
exchange for stock, and at the time oft 
same real estate has a 
of $100,000, a gain of $80,000 
result to get back real 


from the corporation which you fully 


liquidation this 


market value 


would your own 
estat 


control 


Good Will on Liquidation 
or Sale of Agency 


Indicative of the Treasury thinking in 
respect to the personal-service type of 
business, such as an imsurance i 
the fact that the Bureau in four 
attempted to tind good-will 


upon complete liquidation of the corpora 


agency, is 
recent 
cases value, 
tion, which would have materially increased 
the capital gain tax liability of the stock 
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e vill, if any Che Commissioner claimed a 


. . \ of $29,360.96. obt: ‘ subtracting 
Valuation of good will, as such, value of $29,560.96, obtamed by subtractin 
$43,087.94 (the value of tangible assets) 


seldom presents a problem when from the total of $72,448.90, arrived at by 


stock of a corporation is sold, multiplying 190 shares by $381.31 It was 
since the sale price normally re- argued by the taxpayer that the corpora 

z ’ tion had no good will which it could or 
flects good-will value and there did transtet t the decedent The ‘Tax 


is no question of allocation of Court held on the facts that obviously the 
purchase price to capital and corporation had good will and part of tt 


J was included in the price of the stock 
noncapital assets. However, the Tax Court found the value 


did not exceed $15,000 


This approach should be compared, how 
holders It is. of 1 axiom: th: ever, to the case of )). K. MacDonald, CCH 
13.898, 3 T( 720, involving 


personal ability is n 0 ' all Dec essentially 
these case s, the ourt ield that th excess a One-Man corporate insuratice agency iF 
earning power wi ot due to good will but this case the ‘ uurt refused to find 
solely to thre Kill and ability of the indi good-will valu | success of the 
vidual owners n tl fourth case, the corporation Ve ! ou personal at 
Commissioner © nal Revenue added tributes of th ( ho owner Phe 
to gross income, od ill « ie corpora court said 

tion which, computed he capitalization “It is difficult to see whv a willing buvet 
Of-earnings method ‘ found { would pay more for this corporation than 
$109,384.60. The ec: 


the value of its tangible assets, where D. K 


the personal ability o co vo MacDonald was at liberty to set up a sim 


11 


principal officer-stockhold i no ilar business in the same locality and carry 
stitute good will, still 1 orporation pos tonin} ” 


Ls OWN Nati 


1] 1 
SESS¢ On will part ability ‘ ' 
essed vod will apart tI Analogous cases include Ruth M. Cullen 


CCH Dee 17,513, 14 TC 368, and Maurice 
Vittelman, CCH Dee. 15,474, 7 TC 1162 
the latter case the Tax Court pointed out 


Hiowever, the court oul thre the good 


distributed uidation was 


will value 
only $10,000 Should ur corporate agenc\ 


be faced with th ( 1 hat liquidat : ‘ , 
non lw ’ P | _ hat two chiet elements tn good will are 
ing value is « ‘ | by good-will value, of i ; 

; : ontinuity of place” and of “name 

it should be stresse hat the success ot 


. | oO Oo FOO ] ¢ s S | 
the agency 1s due solely to the ability oft Valuation of good will, a uch, seldon 


the individual stockholder-owners presents a problem when stock of a corp 


ration 18 sold (as distmmguished trom com 
rhe most recent case involving this ques plete liquidation of the corporation), sine 
tion in the case of at nsirance agency 1s +} 
Estate of Ben R. Henderson, CCH Dee 
19,.250(M), 11 TCM 1014 (October 21 
1952) Here the ageney was incorporated 

( { ‘ / ‘ STO) oO ) 

in 1919 with an authorized stock of 200 corporation is continued The problem 
shares with ,.the par value of $100 each d 


e sale price normally reflects good-will 
value and there is no question of allocation 
ot purchase price to capital and noncapital 


assets This is especially true when the 


oes exist in the sale of an unincorporated 
( ( sh S . Ss | : 
me hundred and on are vere issued business By reason of the conflicting tax 


o the decedent and 89 to the other stock 


holder All contracts with the various 


positions ot the buyer and the seller, the 


reatment ot good will should be carefully 


considered the contract ot sale Nor 
agency had been in existence since 1919; tially, the seller 


surance companies represented oy 


is interested in obtaining 
the ag ad ar llent utatio d 
the agency had an excellent reputation and — 4 high allocation of th purchase price to 


a good clientele In 1945 the other stock good 


holder died and the present decedent bought low allocation. The reason for this is that 
the 89 shares trom the widow for $381.31 od 


will, whereas the purchaser Wants a 


will is a capital asset, with the result 


Sat | _— aie toireaae S ' 
per share Phe corporation was then di that the seller reports his gain as capital 


s . th 90 sh ‘re su } | | | 
olved and the 190 shares were surrendered gain lhe purchaser, on the other hand, 


in exchange for all corporate assets subject can obtain no tax benefit from a high allo 
to its liabilities. Whether gain or loss re cation to good will since no amortization 
sulted by surrender of the stock depended deduction of payments for good will is 
upon the net value of the orporate assets allocabk In other vords, the pure hase oft 
There was no dispute on valuation of assets good will is a capital expenditure and not 


except with respect to th ue of good an ordinary and necessary business expense 
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identification of good 
element to the 
by the many cases now 


The need for cleat 
will as an 
illustrated 
litigated. 

cannot arbitrarily 


sale is aptly 
being 
In this connection, however, the 
seller assign any portion 
of the will, He must 
be prepared to substantiate the value placed 
upon the good-will component, or else the 
Internal will 
own test through some form ot capitalizing 
earnings. 
the case of a 


sales price to good 


Sureau of Revenue use its 
This problem is more acute in 
sole proprietorship than a 
partnership in view of the opposite treat 
ment accorded these two methods of ope 
ating In the former, there must be a 
determination of what assets are capital or 
noncapital, whereas it is now established 
that a partnership interest is a capital asset 
regardless of the nature of the underlying 


assets. (See G. C. M. 26379, 1950-1 CB 58.) 


Partnership Problems 


In the absence of provision for sale in the 


agreement, the sale will be 
will 


Although sales sometimes are 


partnership 


governed by the decedent’s and by 
probate law, 
effected authorization of the part 


nership agreement, 


without 
failure to provide author 


ization may delay or jeopardize the sale 


In such cases, reliance on testamentary 


powers may be occasioned by probate law 
restrictions on the amount of credit which 


can be given in the sale. Since no fiduciary 
is protected in exceeding his 


should be 


a sale in the 


powers, an 
executor reluctant to make such 
absence of clearly expressed 


powers. 
Even though adequate powers be granted 
by the will, delay in admission of the will 


threat of a will contest, thi 
that the 
renounce the will, and the further possibility 
that the estate 
may 
date the 


the deceased partner's interest 


to probate, 


possibility surviving spouse may 


may prove to be insolvent 


induce the surviving partner to liqui 


business rather than to purchase 


‘These con 
siderations, as well as the desirability ot 
the estate’s being assured of the sale of its 
interest, illustrate the importance of a buy 


] 


and-sell agreement made during the part 


ners’ lifetime 

The carrying out of a buy-and-sell agree 
difficult in the 
partnership than in the case of a corpora 


ment is more case Ol a 


tion. Ih most instances the only practical 
means of completing the sale is by funding 


While 


in the case of a corporation this is usually 


the agreement with life insurance. 


accomplished by having the corporation pay 
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the premiums and act as the purchaser ot 
ineffective in the 
One _ principal 


difficulty as to a partnership arises from its 


its own shares, this is 


case of the partnership. 
income being taxable to the individual part 
and the that they pay the 
premiums on the life insurance. Although 
this of course curtails their ability to carry 


ners necessity 


adequate insurance during a period of high 
taxation, in most sufficient in 
to effect the pur 
chase of a substantial part of the decedent's 
interest. The solution of partnership prob 


Instances 


surance may be carried 


lems sometimes depends on a combination 
of remedies, such as a buy-and-sell agree 
ment as to part of the decedent’s interest 


and liquidation or continuation as to the rest 


It is desirable that the buy-and-sell agre« 


ment establish value for federal estate tax 
the estate will be con 
difficulties attendant on 


held 


purpose, 


purposes; otherwise 
fronted with the 
valuation of a 


this 


business. ‘lo 
during life 

time as well as upon death must be covered. 
This may 
either 


closely 
accomplish sale 
a direction that it 
partne! wishes to sell his interest 
during his lifetime, he must first offer it to the 
other at the 
formula provided in case of 


be effected by 


price or pursuant to the 
death 
terminable 
partner, tor other 


establish value for tax 


sale at 
should not be 
notice by one 


The agreement 
on short 
wise it will not 


purposes 
Binding fixing the 


necessarily 


agreements price at 


death will not accomplish the 


desired purpose when the sale is to a pet 


son who is a natural object ot the decedent's 


bounty In such a case the agreement will 


control as to value for tax purposes only 1t 


_supported by a full and adequate consideration 


In a buy-and-sell agreement the purchass 


price must either be in dollars 


method ot 


designated 
forth a 
To the fiduciary 


or there must be set 


computing it administet 
ing an estate, a fixed price is more satistac 
tory. In most instances this will not produce 
a fair sale price, since changing conditions 
of the business will necessitate constant re 
which experience has shown 
Con 


sequently, it is customary to determine the 


vision, a task 


partners are unwilling to perform. 


purchase price by a formula based on earn 


value or a combination of both. 


ings, book 
In this regard, keep in mind the distinc 


between the “income” and the “pur 


tion 


chase” rule if it is intended the widow ort 


estate should be a continuing partner, there 
by shifting income tax liability to the widow 
or estate and from the 


away surviving 


partners 
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The Deductible 


in Medical Expense Insurance 


By C. ARTHUR WILLIAMS, Jr. 


“ IRDING to a recent estimate by the 
Social Security Administration,’ 15.3 per 
total expenditures for 
medical care in 1951 were paid by voluntary 


cent of the private 
insurance benefits, the most important of which 
commercial insurers 
and the and Blue Shield non 
profit associations. In 1948, voluntary in- 
surance benefits paid only 8.3 per cent ot 


are those offered by 
Blue Cross 


the expenditures. These figures show that 
a small, but increasing, portion of private 
medical expenses is covered by voluntary 
What the figures do not 


show is that since 1948 there has also been 


insurance plans. 


a change in the nature of the expenses paid 
by insurance which is more important than 


the increasing proportion of losses covered. 


This change was made possible because 
in 1948, at the 


consumers, one insurer 


request of some insurance 


introduced the de- 
ductible principle into medical expense in- 
surance and increased the 
that it 


expenses. 


maximum amount 

toward medical 
that the insured 
policy if the 
medical expenses in 


would contribute 
This 


recover under the 


meant 
would not 

involve 
deductible 


illness did not 
excess of the amount, but in the 

insurer would 
bills. Since the 


protect the in 


case of a serious illness, the 
pay a large portion of the 
purpose of insurance 1s to 
sured against those losses which may. cause 


him serious financia! embarrassment, the 
introduction of this new form was a forward 


step 


1948, 
budget-type 


Prior to insureds had to choose 


plans issued by 
Shield and 


plans 


among the 
Blue Blue 
insurers These 

9) per cent of the 
surance premium income 


commercial 
provide 
and health in 


Most Blue Cross 


Cross, 
still over 


accident 


Against Sickness 
Security Bulletin, 
1952), pp 3-7 


‘Voluntary Insurance 
1948-51 Estimates,’’ Sociai 
Vol. 15, No. 12 (December 


Medical Expense Insurance 


The author is assistant professor of 
economics and insurance, University of 
Minnesota. This article its reprinted, 
with permission, from the 1953 issue of 
Journal of The American Association 
of University Teachers of Insurance. 


more of hospital 
semiprivate room plus 


plans supply 21 days or 
care in a ward or 
a discount of 25 per cent or more for an 
additional period. ‘The term “hospital care” 
includes room and board and miscellaneous 
services such as the use of an operating 
room, the and drugs 
Blue Shield plans provide surgical benefits 


and a few 


cost of anesthesia 


miscellaneous services at cost 


for persons in the lower-income brackets, 
and cover these services up to a scheduled 
amount for the and 


middle upper-income 


groups 


Commercial hospitalization plans usually 
provide a daily cash benefit which will pay 
accommodations 
for a period not exceeding 70 days. Limited 
contributions toward the expenses of nurs- 


for ward or semiprivate 


ing care, surgical expenses and miscel 
laneous medical expenses are also available. 
Commercial health 

some of 


toward 


accident and policies 
which 


medical ex 


contain several provisions, 
to contribute 
The 


health insurance 


promise 


penses and 


commercial accident 
medical reimburse- 


ment provisions differ from those 


policy 
found in 
the hospitalization plans in two ways: (1) 
In accident insurance a blanket provision is 
available which covers all kinds of medical 
expenses up to an 
This usually than 
$1,000 since the insurance is very expensive. 


amount stated in the 


policy amount is less 





(2) It hospital, nursing and surgical‘ ex 


penses are listed s« parately, the hospital and 
nursing allowances are related to the weekly 
indemnity 


under the total dis 


ability income provisions and usually con 


provided 


tinue for a period not exceeding 26 weeks 
Surgical with the 


allowances also vary 


weekly indemnity 


Although these plans differ in details, they 
all accomplish approximately the same thing 
If the illness is not serious, 
the lower-income bracket 
all of their expenses met by 
benefits, The upper-income 
who private 
hospitals and pay more for equivalent medi 


members of 
have practically 
insurance 
middle- and 
groups, select 


may rooms in 


cal services because of present medical 


pricing practice, meet a much smaller pet 
centage of their expenses through insurance 
If the 
hospitalization and expensive 
all groups find woefully 
inadequate, and this is probably more truc 


tor the 
Major 
duces a different payment pattern. In its 


simplest form it provides that the 
bears all 


illness requires a long period of 
medical care, 


their inmsurancs 


two upper-income 


Rroups 


medical expense insurance pro 
insured 
blanket 


basis up to a stated deductible amount. The 


medical expenses on a 
insurer contributes a certain percentage of 
that until its 
contributions equal a sizeable 
‘This 


appeals most to the middle- and upper-in 


all expenses above amount 


figure stated 


in the policy type ot protection 


come groups who can afford to pay the cost 


of nonserious illnesses out of current in 


come or savings accounts but who ant 


ample protection against the cost of a seri 


ous illness For members of the lower 


Income bracket, every illness 1s a 


Serious 


illness in point of cost 


The deductible introduced 


Im ocean 


principle was 


marine msurance centuries ago 
and has been used successfully in other lines 
more recently 
deductible 


the coimsurance 


Popular example s are the 
in automobile collision insurance, 
msut 


percentage in cre dit 


mc the deductible or franchise in_ the 


personal property floater and the deductible 
in the 
dorsement The 
things: (1) It 


cause the 


additional extended coverage el 


deductible accomplishes 
three lowers the cost be 


stnaller losses are the most prob 


ible to occur and the most 


Ihis 


purchase 


expensive t 


adjust makes it possible for an in 


sured to more adequate limits 
discussion of the pros and cons of 
“Analysis of Excess and 
Deductible Property Insurance,’’ a panel ses- 
sion, Insyrance Series, American Management 


Association, No. 9 (New York, 1952), pp. 38-52 


2? For a 
the deductible, see 
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of insurance, obtain 


which he 
atford or to 


a policy 
otherwise could ot 
different 


secure 
more forms of protection. (2) It 
encourages loss prevention because the in 
sured has a loss. (3) It 


eliminates many small losses not technically 


stake in every 
covered under the insurance policy and thus 
helps to solve an important public relations 
problem 


Che appearance medical expense 
first time that 


been employed 


Major 
surance did 
the deductible 
in disability 


not mark the 
| 


‘ 
principle hae 

1 . i 1 
Msurance \ waiting period 
had been used in connection with disability 


mcome provisions tor some time, and excess 


medical payments coverage had been avail 
able for many vears trom workmen’s com- 


pensation insurers, but nonoccupational 


alw avs bee n covere d 


j 


medical expenses had 
This has 
that the 
profit hospital associations were responsible 
for the 


care 


in full up to the policy amount 


been explained by the fact non 


growth of nonoccupational medical 
| } Cs 


that 


Insurance 
on the 


work 
should 
its annual income to prepay 


associations 


principle every tamily 
set aside part ot 
hospital expenses 
to the 
service up to the 


tract ‘The 


It this amount is paid 
association, it promises to provide 
limits stated in the con 
major advantage of paying this 
that, if an 
strikes a 
first 


a serious drain on the 


allowance to the association 1s 


illness of moderate proportions 


member of the family in the year or 


two, it will not cause 


family’s finances, but over a period of time, 


families, the premium 


lor many } 


payments 
will approximate the benefits received. The 


1 
ettect rorces 


budgeting It is 
look upon 


tvpes Of msuran n ame wavy, but 


plan is, i 


true that many othet 


probably not as it 


medical care 


prior to 


Private insu 
msurance On a scale 


the introducti association plans, 


but it was not Riu ans proved 
successtul thi ‘ nercial imsurers ex 
panded thea with the 
that 
they 


expenses associate d with 


compete 
associations leare d 


underwriting Sses result if 
attempted to covet 
serious illnesses and because insurance con 
sumers were used to full rage up to the 
policy amount by thi , thev offered the 
sort 0 


that 


instead of service 


same prot ion he associations 


except the provided asl payments 


‘Edmund B. Whittaker Major Protection 
Against Major Illnesses.’’ an address before 
the Insurance Conference of the American 


Management Association, November 16, 1951 
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Major 
first provided in 
1951 


for one 


medical insurance 


1948, but it was not until 
field 

authority to that 
“a very interesting development in 1951 was 
catastrophe 
end of the 
being 


expense was 
that enough msurers were in the 
msurance note 
medical protectiol By the 


year, these new policies were 


1951, prog 
have 


widely Since 


accepted 
been 
their efforts, afid 
have entered the field 
Minnesota—B luce 


available on a deductible 


ress has rapid The pioneers 


intensified new insurers 
In at least one state 
Cross contracts are now 


basis 


Policy Forms 
k AC h 


its own policy,’ and each of 


commercial insurer has developed 


these pol 1es 


IS unique in at least one 


respect However, 


there has been almost unanimous agreement 


1 


on certam principles, and variations in the 


; ly } 
major provisions are few, although im 


portant 


Most major medical expense policies pro 


vide blanket coverage ot hospital charges, 


physicians’ and surgeons’ fees, nursing fees 


1 } ' | 
and miscellaneous medical expenses, but 


there are a few policies with internal limits 


on daily hospital room and board charges 


Limits are placed on these amounts since 


control of the 


they are largely withit 


insured 


Many 


penses be 


pital 


plans do not 


incurred 


require thi 


a period Oo! hos 


during 


confinement le ne policy 


which does require conhnement 
for a period otf a lei > consecutive 


hours includes, in cove 


] 


mecurred within the six-month period im 


mediately following the confinement and 


incurred within the two-month period pre 


ceding the confinement if arising out of 
care by a physician or hospital for treatment 
or diagnosis ot the condition causing the 
confinement; but these latter charges canne 


exceed $200 


Some individual ti insurance 


policies promist incurred 
during the poli rd the injury 


occurred, at mmenced, pric 1 


Most 
category 
within 12 


cancellatior 


to the inception di t policy 
of the individual i 1 1s 
alsO Covel ( 
months after 
of the 


an imgury 


policy arise out « 


commencing prior to 

* James R. Gregory Property and Casualty 
Insurance Journal of the American Associa 
tion of University Teachers of Insurance, Vol 
XIX, No. 1 (March, 1952), p. 74 


Medical Expense Insurance 


Other 
individual policies require that the accident 


the expiration or cancellation date 


begin, during the 
Most of the policies in this 
that the 
period after the 

illness 


occur, ofr the sickness 


policy period 


category also require charges be 


incurred within a stated 


injury is sustained or the begins 


2 wee ks, 


This period is usually 26 weeks, 5 


or two years. Ii the policy expires or 1s 


until the 


canceled, « continued 


stated period 


Group policies promise to pay expenses 


incurred during the policy period no matter 


vhen the sickness began or accident hap 
individual 
would make it possible 
ut those who are un 
risks, the policy provides that an 


employee shall not be 


Because there is no 


pene d 


' 1 
underwriting which 


to weed persons 
' ‘ 

desirable 
covered if, at the 
eligible for the 
work [i the 
requirement, he becomes 


work 


would 


time he becomes 


plan, he 


is not actively at 


employes 
does not meet this 
eligible \ 1 


] ] ] t 
plans, dependents ho 


returns to 


Under 
some othe 
they 


time ot 


WiISé he eligible are not covered i! 


} 


ire confined in a hospital at the 


eligibility I] are they 
depend 


employed 


covered atter 


eave the hosp al let others, 


ents who are udents or must 


he able classes or pertorm 


gular rk ‘ they are covered; 


other dependes are included under the 


cy Have a 


+} 


plan unless disabling injury 


othe rwise¢ 
under the 


or sickness when they would 


become eligible ( overage group 


policy terminates when the pol VY 3S can 


1ob, but 
contribute to expenses in 
a maximum period of 12 or 
{ 
} 


ie termination date if the 


ceied of an employes leaves his 


+] 11 
he Ist I Vil 


employee’s or 
on the termina 


date 


\ll major medical expense policies have 


i deductible, but this deductible takes many 
most individual pol ies the de 
amount. of 


luctible is a flat $300 or $500 
! 


illness due to the same 


torms ly 


plicable ( eacl 


related causes However 
as $100 ex as higl 


If the 


amounts as 
as $1,000 are avail 
requires 


plan hospitalization, 


te deductible is usually applied if an 
of the 


However an exception is 


1 


re-enters a hospital because 


saAlnie disability 


le 1 the re-entry occurs within six 


alter the termination of the first 


confinement Pecause two or 


more mem 


This description of policy forms is based 
on a representative sample of policies issued by 
several leading insurers However, there may 
be a few practices not recorded here 
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bers of a family may become ill at the same 
time with a resulting heavy 
iamily finances, at least one individual poli 
deductible 
member of the 
hospital 


drain on the 


cy provides that only one will 


be used if more than one 


family is confined in a becaus¢ 


of injuries sustained in a common accident. 


The 


policies are the 


deductible provisions in some group 
found in 
this is not true of 
Three deductible pro 
visions, one or more of which can be found 


in most group policies, but not in individual 


same as those 
individual policies, but 


most group poli ics 


policies, are the following: 


(1) Among thos 
plement a budget-type plan known as a base 
plan, it is common to find a deductible equal 
to (a) the base plan benefits plus $100 or 
(b) the greater of base plan benefits and a 
fixed amount such as $300 or $500 


plans written to sup 


that the 
stated 
plan the ex 
deductible 
a three-month period before coverage com 
under the After this re 
deductible is not 
unless it 


(2) Some group plans 
deductible be 
period 


penses 


require 


satished within a 


For example, in one 


must exceed the during 


mences policy 


quirement is satisfied, the 


applied to the same illness lasts 


more than two years or the period between 
charges exceeds three 


any two successive 


months 


(3) In 
deductible 


some important group plans the 
that the 


expenses 


represents the amount 
medical 
For example, one 


policy which is written only when there is a 


family can budget for 


during a stated period 
base plan in effect provides for a deductible 
of 10 per cent of the 
monthly earnings (minimum of $50, maxi 


This 


employee’s average 


mum of $250) plus base plan benefits. 
deductible medical 
expenses incurred in a calendar month. The 
knows that the deductible 
will be applied no matter how many mem 
may be ill at the same 
with a 


applies to the family 


insured same 
bers of his family 
time, but a 
cannot accumulate small 
until the deductible 
Both of these results are consistent with the 
underlying major medical ex- 
pense insurance 


person chronic illness 
medical expenses 
amount is satisfied. 


philosophy 


Under another group plan, a deductible of 
$300 or $500 applies to the family expenses 
A benefit 
month period starting from the date of the 
item in the charges. The benefit 
is introduced because the in 


in a benefit year. year is a 12 


earliest 
year concept 

*Alan M. Thayer, ‘‘Group Major-Medical Ex- 
pense Insurance,'’ T'ransaction of the Society of 
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surer feels that the use of a calendar or 


policy year “would give too much dissatis 
faction to persons whose claim commenced 
This plan 


characteristic. It 


toward the end of such year.” ® 


also has another unique 


the expenses incurred on account of one 
less than $25, the 


insured is expected to pay 


injury or sickness are 
them, and they 
$300 or $500 


incurred on 


are not counted toward the 
deductible If ‘the 
account of an illness (called a major illness) 
equal or exceed $25, they are 
toward the $300 or $500 deductible. 
this deductible is satisfied, the 


expenses 


counted 
Aite: 
insurer con 
tributes to the expenses incurred on account 
of major illnesses, but the first $25 of the 


expenses associated with each illness is 


ignored by the insuret 
to the 


satisfied For 


This also applies 
which the deductible is 
example, that an 
$300 deductible has four 
illnesses in one year with expenses totalling 
$290, $20, $40 and $100, respectively. Noth 
ing would be paid toward the total expenses 
of the The $290 figure 
does not satisfv the $300 deductible, and the 
$20 bill is illness was 
a minor one The first $10 of the $40 
bill satisfies the deductible, but $25 is 
deducted from these charges and from the 
$100 bill. Muinor illnesses and the first $25 
ot expense associated with a major illness 
aiter the deductible 
this plan insurer 
that the loss adjustment expenses would be 
out of proportion to the 

Practically all 
policies 


illness for 
assume 


insured with a 


first two illnesses 


ignored because the 


is satisfied are ignored 


undet because the feels 
benefits paid 


major medical expense 
contain a 
that 


deductible is satisfied, the insurer 


coinsurance provision 


similar to used in credit 


After the 


certain 


insurance, 


proportion of the expenses 
until its contributions equal a stated amount 


pays a 


The purpose of the coinsurance clause is to 
encourage the insured to incur only neces 


sary expenses Che most common 
percentage is 25 per cent. How 
with daily 


limits on hospital room and board charges 


com 
surance 


ever,- one individual policy 


has a coinsurance percentage of 25 per cent 


which applies only to other charges. One 


group plan provides that the coinsurance 


percentage of 25 per cent be applied only 
to expenses over $400. Another group plan 
cent 


percentage which is increased to 30 per cent 


provides for a 20 per coinsurance 


charges when the surgical 
out-of-hospital 
associated with 


Chis increase is 


tor the excess 
nursing ex- 
illness exceed 
considered 


costs or. the 
penses 
$500 


one 
wise 
Actuaries, Vol. III (1951 Annual Meeting Num- 
ber), p. 438 
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* 

Practically all major medical 

expense policies contain a co- 

insurance provision similar to 

that used in credit 
* 


insurance. 


j 


since it is in these areas that the insured 


can exercise much discretion and the amount 


charged depends upon the ability to pay 


case is the insurer’s contribution 


In ne 
limited only by the expenses incurred. The 
most contribution 


$5,000 f¢ I 


common maximum 


each illness due to the same ort 


causes, but amounts 
$1,000 to $10,000 are 
vidual plan, the maximum varies with the 


sé lecte d, 


} ' 
related Varying trom 


available. In one indi 
room limit 


group plan, the 


board and and in one 


number of employees in 


sured determines the maximum. In anothet 


set of group plans, the maximum amount 


applies to each person instead of each ill 


ness and can, therefore, be exhausted. How 


ever, the maximum amount is restored if 


} 


the insured submits satisfactory evidenc« 


of insurability 


This insurer feels that a separate maxi- 
mum for each illness is too liberal, especially 


for older persons. It also fears that some 


insureds suffering simultaneously from two 


or more causes will attempt to recover more 


than the maximum amount for one illness 


It is the intention of the insurer in all 


cases to insure only those necessary medical 
expenses sickness or 


dental 


arising out ot 


injury Phe 


accl 


insuring agreement in 


most cases makes this clear, but in one case 


it is mecessary to read the exclusions to 


find out that no will be made 


tor expenses 


self-inflicted 


payments 
intentionally 
attempted 


arising out ot 
injuries o1 suicide 


Only a few policies specifically exclude 
charges for dental work or for eye examina 
tions," 
in the 


Sary 


but no insurer regards such charges 
ordinary course of events as neces 


expenses arising out of sickness or 


accidental injury 


Expenses incurred in connection with 
pregnancy, childbirth or a miscarriage are 
than half of the policies 
The remainder of the policies fall into two 


first 


excluded in more 


major groups. In the group, charges 
arising out of normal pregnancy, childbirth 
or miscarriage are excluded, but not those 
incurred on account of complications inci 
Coverage under 


dent to pregnancy some 


* Dental work is excluded except when the 
charges are made necessary by injury to natural 


Medical Expense Insurance 


of the policies in this group does not include 
charges for surgical procedures used for the 
delivery of a children. In_ the 
group, charges arising out of preg- 
are not ex- 
cluded, or they are covered after the policy 


child or 
. 1 
second 


nancy, childbirth or miscarriage 


has beer im torce for a stated period, 


usually ten months 


Charges covered under any workmen’s 


compensation or occupational disease act 
or law are another common exclusion. Some 
plans go further and exclude the expenses 


incurred be cause Of any injury arising out 


ot employment \ few plans go to the 
other extreme and cover both occupational 


and nonoccupational injuries and sickness. 


Because of their nature, group policies 


do not exclude losses due to war, but the 


individual policies do. Most policies pro- 
vide no protection while the insured is in the 
armed country, but 


benefits 


services Of any some 


promise to pay the unless the 


country 1s at war 


Less common exclusions are losses due 


to confinement in a federal hospital, the 


treatment of nervous or mental diseases 


and the 
flight as a 


or disorders, operation of an air 


plane or passenger on a non 


scheduled airline 


The Minnesota Blue 
ciently different to merit separate treatment. 
In order to this plan, it 1s 
with the benefits 
provided under the plan without the deduct 
ible. Since all new 


Cross plan 1s suffi- 


understand 
necessary to contrast it 
nongroup contracts are 
deductible basis, this 
group 
lan promises to 
to the 
room and board accommodations in a par- 
ticipating hospital for a period of 70 days 
plus unlimited service benefits for the same 


period, 


being written on the 
discussion of the 
plan. ‘This 


$3 to $1 


involves a_ brief 


nondeductible 


1 


contribute from cost of 


including the use of operating room, 
anesthesia, clinical laboratory service, drugs 
and X-rays for 
covered up to $15. 


other similar services 
diagnostic services are 
Other benefits will not be discussed since 
they are the same in the deductible and non 
deductible plans. The $25 deductible plan 
differs in two ways: (1) Ward and semi- 
private room and board accommodations in 
cluding general nursing service are provided 
and a $10 contribution is made to 


and 


at cost 


allowances for a 
(2) X-rays 
limited to 
does use the 


private room board 
maximum period of 70 days 

for diagnostic services are not 
$15 Although this plan 


deductible principle to advantage, it is not 


teeth Eye examinations are excluded when 
they are for the purpose of fitting glasses 
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major medical expense insurance. It covers 
bills, 


already 


Blue 


only hospital and the maximum 


amount paid is available under 


(ross plans 


nondeductible | 


some 


making 
Its 
amount 


(a) 


Underwriting 


Major medical expense insurance is more 
the 
New 


issued to 


caretully underwritten than more com 


plans individual ' 
usually 
but renewal policies 
age 65 Most of 
birth; sé 
months, and 
under 18 


comple te 


mon budget type p 
not 

ol 
up 


childre nN 


policies are persons 


over 55 years age, 


are available to them } 


trom exclude 


covel Tile 


children under three 


j 


ao 


All 


statemel! 


not cover persons 


surers 
he alth, 


exce ption 


require a 
but medical 
rather than 
that the 


one of then 


the 


examinations 
the 
prospec tive 


life, 


are 


rule Some in 


insured 


surers require 


hold 


poli ics 


already annuity orf 


Overlapping betwee 
the 


cases 


accident 
catastrophe plan 
the 


the 


basi coverages and 


some insured 1s 


is examined; in 
asked 


\t 


under most group plans If the 


reduce 


to the amount of basic plan 


25 included 


least 25 employees must be 
plan is 
f the 


In 


ein 


contributory, at least 75 cent ¢ 


‘ ligible 


SsoTne 


insured 


by the 


employees must 
all classes covered 


the 


covered 


cases, 


unde bast surance 


be 


expense 1n 


ployer plan of in 


under the mayor 
the 


the 


are 


must also 


medical surance plan unless 


number of employees covered under 


base plan equals or exceeds 50 Phere 
but coverage terminates 
the 


dependent is totally disabled at that time, 


no age limits, upor 


retirement except when employee or a 


benefits on account of 


or 


which case 


will continued for 
12 15 

examinations 11 

they 


will not 


ability 
period of months 


medical emplovees enroll 
within 31 
Many 


type of insurance 


days after become eligible 
write 


this 
+] 


lié base 


group msurers 


unless they write 
thev will 
Blue Shield 


opyect is to 


although con 
Blue C1 


effect 


plan of insurance, 


OSs OT 


Chet 


claim tort 


sider cases where 


contracts are in 


eliminate two sets of 


duplicate coverage irers 
will the 


base plan 


some ms 


write coverage even 11 th 


Since this is a new coverage, 


based primarily upon judgmet 


* Thayer, article cited at footnote 6, at pp 
129-466: A. M. Wilson, “Experience with Catas 
trophe Medical Coverage,’’ /nsurance 
American Management Association, No 
York, 1952), pp. 3-13 
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Series 
95 (New 


there have 


years 


expense 


aA ¢ 


‘as 
time 
vith 
the 

(1) earnings, (2) 
and ( 
ri 
ove! 
no 18 


$10,000 a vear 


pol Vis given 


ol 


poli \ 


empt 1s 
arnings 


rnings 


location 


beer SCTIOUS 1 


attempts 


statistical data tor rate-makit 


he 


since 


during 


loss experience 
1948 is not 


purposes 


suitable 
several re 
(2) Tl 


ror 


aso 
scope is limited 
creasing 
the 


when it is 


a claim 1s 
bet 
ig incurred and 
(b) 


o! 


the delay tims v1 he 


ween 
reported 


the imsurer and increasing amounts 


(3) As in the 
yperty floater 


vered how 


elective 


the 


surgery Cast 
rersonal re 
| 41] 

et dises 


not \ 


msurance is 


medical 


flat basis He 


| 1 
avallabl expecrien¢ 


At first, 


written moa 


major expense 
passed, 
judgment, ind 


factors should be 


iting 


underwt 
following 
location, 
| 


5) ( 


ependency 


St expensive to 


60 


pe rson 
who live S Ol 
married 

for 
The 


cle pend 


al set of rates 


\ tvpK 
! 
ICTOW 
course, \ Vary 


noted 


visions not here 


pre 


Annual Rates for $5,000 Maximum 


Deductible 


Males $200 
14 ve: 


S50 
$32.00 SP20.00 
HU 


i) 


18.00 
70.40 x 


rene \ 


Females 
19-44 vears 
45-54 ve; 


55-59 vears 


36.00 
4.00 


ars 


renew als only ) 
Unmarried children 
‘(chargé Por 


eae h } 


} months-18 vears 20.00 


Because of the limited exp 


made account tor difter 
and 
factor 


since the 


count 


1] 
follows 


footnote 8 


footnote 


Wilson, article cited at 
* Whittaker, address cited at 
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Monthly Rates for Plans 
with $5,000 Maximum 


hese rates apply to groups where 


than 25 pet 


cent of the en 


vees are temale and where less 
40) per 


S1O.000° « 


cent 


employe ¢s 


Each Family- 
Illness Budget 
$100 $300 


Deductible Deductible 


Under 40 vears 
410-44 years 3.45 
45-49 years $.45 
50-54 years 5.80 


$1.89 


95-59 years 7.24 
60-64 vears 8.82 


10.54 


OS ale 


Dependent 

$2.07 $1.21 

Wite ¢ 125%" 150%* 
Wife | Sum of children 


only and wit 


(1 ildre 


only rates 


and cle pen lene \ 
is the 


the average 


COMposith 
most important tact 
rate for the 
percentage females 
employees 

re also cor Sit 


these 


schedules are detailed than 


held 


much more 


would be expected in so new a 


Conclusion 


well-known insure! 
1,000 male 
1,000 dependents, and 
Although 
represent the 
the population at 
that the 


Loss statistics of one 
show 35 claims pet employees 
and 65 claims pet 


the trend is upward ~ these 


heures may not situation for 


large, they do indicate 
medical 
people 
\s this fact becomes better known 


pe opl 


chance of a catastrophe 


much larger than 


] 
1iOSS 1S 


most 
believe 
and as more become aware of the 
medical 


this 


existence Of major expense insult 


ance, the demand for will 


coverage 


LrOw 


look 


insurance as a sup 


\t present, many insureds upon 


major medical expense 


basic plan As 


SOOnTL as 


plement to some 
' 


medical expenses 
family 
insurance pro 


that small 


properly 


insureds learn 


are more included in 
thei 
that 
not supplement, many 


budgets than under 


grams, it 1s expected catastrophe m 


surance will replace, 


basic plans 


Since catastrophe insurance 1s so 


new, 
many changes in policy forms, underwriting 


practices and rating schedules can be ex 


for example, some insurer will 


with a noncancellable 


plat However, after the 


probably experiment 
period of experi 
hoped that there 
similarity among policies, rate 


practices than 


{The End] 


i is over, it is 
will be more 


and underwt iting 


WHAT THE LEGISLATORS ARE DOING 


wine credits 
urance taxes (1) 
gross receipts tax, 


| 


ad valorem taxes paid 


locatec 
convenient 


rem taxes 


April 16, 


7O89_ Laws 1953. effective 


Wilson, article cited at footnote 8 
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Continued from page 726 


New York 


thorized to deduc { 


Foreign insurers were 
trom premium income, 
ses, premiums tor fire insut 
hich have been paid the fire de 
fire insurance premium 
Buffaio and New York 

1953, April 


1953 


{ hapter i aws eftective 


15, 1953, retroactive to January 1, 


South Carolina Premiums credited 


) poli yvholders and considerations received 


lor annuity excluded 


contracts were from 


tet 
ot 


al premiums used to compute the 2 pet 
cent additional license fee imposed on for 
cign life insurance companies. S. B. 278, 


effective August 14, 1952 





If employees, employers and insurers would each consciously strive for 


a better understanding of the legitimate interests of the other two 


groups, solutions would be easier to find for the problems affecting 


Workmen’s Compensation and the 


The author is 
eral counsel, American Mutual Laability 
Insurance Company, Boston, Massachu 
setts. This article ts reprinted, with 
permission, from the May, 1953 Annals 
of The American Academy of Political 
and Social Science, which 
devoted to a symposium on 
administration and the 


vice president and gen 


iwwsue Wwas 
judicial 


contmon man 


T HE COMMON MAN has a great stake 
in the laws 
and their administration, and insurance cat 
riers play an important part in administering 
these laws. Therefore, the common man has 


workmen’s compensation 


a substantial and quite legitimate interest in 


the way in which compensation insurance 
carriers operate and in their current prob 
In order properly to 
discuss the problems of insurance compa- 
to locate them in the 


touch 


lems, which are many. 


nies, it is necessary 


over-all system and 


upon the things which they do and do not do 


Workmen’s 
groups ol highly 
specialists rendering a 
while at 
of funds collected from employers and dis 
As a business, work 


compensation 


compensation insurers” ar¢ 
skilled and 


variety ol 


experienced 
services 


the same time acting as a conduit 


tributed to employees. 
men’s compensation insurance is peculiarly 
subject to governmental control. The car 


rier’s product is an insurance policy by 


which it 
charge his obligations under the compensa 


agrees with an employer to dis 


tion statute and aid him to prevent accidents 
In a sense, the company’s product is largely 
designed by the state legislatures; its dis 
tribution processes are supervised by another 


1In 1926 there were 31.87 disabling injuries 


man-hours of work in all major 
In 1951 the rate was 9.06 


per million 
industrial groups 
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branch of the state government, the indus 


trial commission; and its prices are con 
trolled by a third branch, the state insurance 


COMMASSIONCT 


Accident Prevention 


The carriers are particularly proud of the 
job they do in the area of accident preven 
tion. The 
try has been reduced to one third of the rate 


accident rate in American indus 
25 years ago, and the severity rate has been 
While many fa 
bring about this 
American indus 


reduced nearly as much.’ 


tors have combined to 
improvement in 
try, 


substantial contribution. 


satety in 


msurance Carriers have made a Very 


The pooling nature of insurance has en 
abled carriers to develop, and make available 
to insured employers, expert safety engi 
neering service superior to that which any 
but the very 
dividually afford. 


effective 


largest employers could in 
And the 


research in 


carriers have 


done analyzing the 
causes of industrial accidents, have devel 
oped effective and economical safety devices 
and procedures, and have educated employ 
ers and employees in accident prevention 
They have developed and placed in general 
use merit-rating plans which create a strong 
financial incentive for employers to cooper- 
ate in accident prevention. Their problems 


in this area center largely around a deter 


mination of how best to expend the limited 


funds allowed for accident prevention in 


their regulated rates 


It is obvious that the worker is better off 
when injury is avoided than when receiving 
benefits, and the carriers’ achievements in 


industrial safety are unquestionably their 


The severity rate decreased from 2.50 to .97 in 
the same period. National Safety Council, Acci- 
dent Facts (1952), p. 28. 
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Insur 


ance Carrier 


By LESLIE P. HEMRY 


most significant contribution to the com 


mon man 


Medical Care 
and the Problem of Limits 


But in spite of the best efforts of em 
ployers and insurance carriers, thousands ot 
After the 


shoes of the em- 


work accidents occur. accident, 
the carriers step into the 
ployer to discharge his statutory obligations, 
the first of which is to furnish or provide 
employers in 


setting up first-aid facilities, furnish techni 


medical care. They advise 


cal manuals and textbooks for the first-aid 
personnel, and arrange for the doctors to 
be supplied or consulted 


The degree to which carriers participate 


in selection of the attending doctor varies 


from state to state. As a general rule, they 
agree with the employer as to the doctor to 
be furnished. However, some compensation 


laws prohibit the employer or his carrier 


from designating any doctor, and the injured 
employee has the free choice of all doctors 
on the 


commission. In 


panel approved by the industrial 


this age of specialization 
in medicine, it would seem that a carrier 1s 
in an unusually good position to select and 
secure the services of the most expert and 
experienced doctors, and most carriers reel 
that the free-choice doctrine frequently re 
sults in less which is 


expert treatment, 


uneconomical in the long run 
More and 


objec ctive inl 


more, the insurance carriers’ 


regard to medical care is be 
‘This 
him 


coming that of industrial rehabilitation 
injured worker 
members of the 


involves not only the 
self but 


family, the 


injured worker’s 


first-aid worker or nurse, the 
> United States Chamber of Commerce, Analy- 
Provisions of Workmen’s Compensation 
Laws and Discussion of Coverages (1952), p. 12 


and Chart VII. All private accident and health 


sis of 


Workmen’s Compensation 


employer, the physical therapist, the occu- 


pational therapist, the vocational counselor, 
All must 


Carrier co 


the placement officer and others 
work The 


ordinates the activities of the many techni 


together insurance 
cians and social agencies involved, serving 
information and 


worker 


house for 
to the 


and 


as a clearing 


acting as a guick as he goes 


through the long otten arduous re 


habilitation process, 
The 


whether or 


states do not seem to agree as to 
compensation statutes should 
place an upper limit on the amount an em 
ployer should be compelled to pay in medi 
Eleven states and the District of 
Columbia place no limit on required medical 
payments. ‘Tuere is a limit in the time or the 
amount of medical payments required in the 
14 oft 


authority may 
unlimited additional payments.’ 


W he re 
rehabilitation, 
is justified on 


cal costs 


other states, although in such states 


the administrative require 


chance of 
treatment 


substantial 
unlimited 

purely grounds, 
and frequently employers and insurers have 
voluntarily 


there i a 
medical 


economic 


exceeded a limit in 
Where unlimited medical treat 
ment is required by statute, carriers have 
found that medical costs of $50,000 or $100,000, 
Many 


cases are completely hopeless, and rehabili 


statutory 


such cases 


or more, per case are not unusual. 
From a human 
that 


care; but 


tation is out of the question 


itarian standpoint, all would 


should 


which 


agree 


workers medical 


receive 
medical 
payments apparently feel that costs over the 


limits should not be 


the states have limits on 


charged against the 


employer 


Somewhat the same considerations are 


involved in the question of whether amounts 
payable in permanent total disability cases 
and in pensions to dependents of workers 


killed should limit; 


again the laws vary 


have any upper here 


In general, workmen’s compensation the 


ory has accepted limitation on benefits as a 


matter of practical economics. If there is 


any limit to the industsy can bear, 


cost 


then there is a very real social and eco 


nomic question whether the over-ali purposes 
of the workmen’s compensation acts would 
not be better served by spreading the ex 
tremely high amounts sometimes paid to or 
worker 


employees in the 


on account of one injured 


among 


other 


injured form of 


higher weekly benefits 

insurance plans place a limit on the 

amount of medical benefits payable 
Work cited at footnote 2, Charts I and II 


total 


753 





Benefit Payments: 
Speed and Certainty 


The second employer obligation discharged 


by insurance carriers after injury occurs 1s 


payment of the cash benefits provided by 
the compensation laws when they become 
The that 


carriers have made a sincere effort to inte1 


due. author believes insurance 
pret workmen’s compensation laws as reme 
dial statutes for the benefit of the 
worker 
the injured worker’s income 
at the time of the 


made to 


injured 
that 


Ceases 


and his family. Recognizing 


usually 


injury, every effort is 


make payments promptly when 


due. There is a great deal of competition 


among carriers in this regard, stimulated 
by the industrial 
which publish statistics on relative prompt 


individual 


boards of certain states 


payment by 


ness oft 


companies 


In view of the practical difficulty in as 
sembling the information necessary for the 
first 
although there is 


‘I he 


reports by the 


payment, the over-all record is good, 
still 


following 


room for improve 
table, 


agencies, 


ment. drawn from 


stat shows. the 


percentages of first payments made on or 


before the due date in the first six months 


ot 1952 
All Self 
Carriers Insurers 


State 


Funds 


) 


72.8 33.9 
70.8 84.6 
87.3 noS.F 


Michigan 
New York 
Wisconsin 


One of the objectives of workmen’s com 


pensation acts was to reduce controversy 


and litigation by clearly defining the in 


jured employees’ rights to benefits, and this 
objective has been accomplished to a sub 


stantial degree. Because of variations in 


the laws, no precise generalization can be 
Wisconsin can 
held in 4.1 


i9oa. 


made; but, as an example, 


be cited, where hearings were 


per cent ot the cases disposed ot in 


It is perhaps inevitable that there will be 


some differences of opinion in individual 


cases between the employer who pays and 
the injured employee who receives the bene 
fits and 


insurers, employers and administrators alike 


these are troublesome cases for 


In general, the insurance carrier’s economic 
interest in regard to specific cases is some 
to the interest of the 
than to that ot the 
insure! 


what closer employer 


injured worker, as the 


assumes the employer's obligation 
‘Wisconsin Industrial Commission Release 
Insurance 102, April 22, 1952 

Experience-rating plans are widely used and 
are of two types Prospective experience-rating 
plans increase or decrease the employer's prem 
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But the 


the employer, and through the operation ot 


final burden of payment rests witl 


merit- or experience-rating plans, the in 


surer’s economic interest in disputed cases 


is largely insulated.’ 


Nonmeritorious Claims 


One ot the troublesome 


cases 1s the 


more types ot 
“indeterminate” 
where it is difficult or impossible to detet 


back 


where 


so-called case, 


mine when disability has ended—the 


cases, head injuries and neuroses 


there are no objective symptoms but only 
subjective complaints of pain. Insurers are 
morally that dollars a 
paid out on claims of this nature 


which are not 


satisfied millions of 


year are 
additional 


meritorious, and 


thousands are spent in adjudicating thes« 
that 


here 


cases. It would certainly seem very 


could be 


available to 


substantial sums saved and 


made other, more deserving, 


without increasing the economi 
One approach would be 
“rules of thumb,” 


work hard 


claimants 
burden of the acts 
to establish rigid 


though 


more 


even such rules might 


ship in a few deserving cases 


The 


Call be 


payment of nonmeritorious claims 


encouraged by the attitude of the 
appointed agencies set up to administer the 


Most 


workmen’s compensation boards and 


acts and adjudicate claims thereunder 
ot the 
industrial accident 
pointed by the 


States 


commissions are ap 
governors of the particular 
Taken as a group, these boards are 
unquestionably either dominated by or de 
finitely oriented to the employee interest 


Such an orientation is proper in interpret 
ing and resolving legal questions as to the 


coverage of the acts, and is in fact directed 


by the “liberal interpretation” provisions ot 


most acts Howe ver, these boards also cle 


termine disputed questions of a factual 


nature, and any bias in the determination 


ot matters of fact is questionable. It seems 


self-evident that no social purpose is served 


by compensating malingerers, and that it 


was not the intent of the legislatures t: 


grant higher benefits to an injured worket 


than have been prescribed for the disability 


which in tact exists 


Where the 


factual, the proper 


sSue between the parties is 


judgment 
implic d by the legis 
that of 


standard of 


required by the acts o1 


lative determination it 


pol V 1s 
ium in future yvears to reflect 
the current period Retrospective experience 
rating varies the current premium to reflect 
current benefits paid 


benefits paid in 
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accordance with the weight of the evidence 
While the record varies from state to state, 
and within each state, 


that 


carriers and their at 


torneys feel some hearing officers de 


termine questions of tact in tavor of the 


injured worker and against the employer if 
there is any conceivable wav of doing so, or if 
there is any seintilla of evidence to support the 
that this 


it encourages the submission 


worker’s claim lo the extent 


Situation exists, 


or que stionable and exaggerated claims 


The author feels that a very strong case 


can be made tor the thesis tl if a better 


balance in orientation and a more even 


administrative 
their 


handed justice in agencies 


ere general, employers Or msurance 


companies would prevail in 


centage of the disputed cases 


again tend to make additional funds avail 


able for deserving claimants 


The remedy probably lies in several di 


rections: in refornes made by the adminis 


trative agencies themselves, in legislative 


consideration of the admunistrative fact 


function and, perhaps, in legislation 


finding 


making effective 


possible more 


administrative findin 


oO! law In passing, 
that 


payment system” (1 


most carriers 


cases) 
t 
superior to 
general hearimgs o1 
he New York law 
been too mucl 
admit 


alt 


ce carrie! 
administering 


e compensatrol 


Rate Structures 


Carriers also function as conduits of funds 


collected from employers and distributed t 
revesled that 
cases appealed were 
courts, and that 80 
with a summary 
Extent of the 
Compensation 


A recent study in California 
less than 1 per cent of the 
eventually reversed by the 
per cent of the appeals met 
denial Mort L. Clopton rhe 
Right of Review in Workmen's 
Cases'' (paper read before the Insurance Section 
of the American Bar Association, Sdn Francisco 
September 16, 1952) 

Marshall Dawson rhe Development of 
Workmen's Compensation Claims Administra 
tion in the United States and Canada'’ (paper 
delivered at the August, 1951 convention of the 
International Association of Industrial Accident 
Boards and Commissions) 


Workmen’s Compensation 


Workmen’s compensation rates 
are more highly regulated than 
any other line of insurance. 


employees, and they have pricing problems 


related to this tunction 


Workmen’s compensation rates are more 


regulated than other line ot 


Vhis has 


years—in fact, since the 


highly any 


insurance been true for many 
original workmen's 
The result 


plus the keen competition 


compensation laws were passed 
of this regulation 


not only between insurance companies them 


selves but also among insurance companies, 


self-insurance and state funds—has been the 
development of rates and rating plans which 
and elaborate than any 


field of 


are more scientific 


thers in the insurance 


Rating techniqu are complicated, but 


in essence, rates by types of employ 


ment are advance by predicting the 
benefits to aid and adding a percentage 
expenses Of insurance con 
is tailored 


all stock 


very 
companies 


to he paid 1s 


e amounts 


Thi¢ latest 


available, 


amounts tor known 


benefit levels and = some 


hese manual rates are very 


e actual experience of 


and the manual rates 


rther tailo the actual losses ot 


individual employers through the 1 of 


experience-ratin | Thus, workmen's 


compensation not make much 


money, and ve margin remams 1to1 


i 1 s 
unforeseen developments 


It should be noted that the money al 


lowed insurance companies for their cost 


if doing business comes from a rating 


Structure vhicl treats expenses as a pet 


centage of the amounts paid out in benefits 


> The tota 
ail companie 


country-wide premium collected by 
reporting to the Nationai Council 
on Compensation Insurance from the inception 
of the acts in the various states until December 
31 1951 made provision for which ex 
ceeded the actually ineurred by ar 

only 1.37 per cent of such 
council, which compiled these 
figures, is the national rate-emaking organiza 
tion for workmen's compensation insurers, and 
makes or making the officially 
approved practically all where 
private insurance is permitted 


losses 
1Oosse 
amount 
premium rhe 


equal to 


participates in 


rates in States 





and which adjusts itself more or less auto 
to actually paid 
Hence, the higher the benefits, the greatet 


matically benefits out 


the total amount or fund allowed insurance 
companies for paying their operating expenses 


This rating system functions with a high 


des 


gr 
f 


ee of accuracy to adjust rates for known 


or foreseeable changes, such as legislative 
in the benefit 
riers and thei 
sistently taken the position that the benefit 
levels to be by the 


alter argu 


mcreases levels. Hence, car- 


trade associations have con- 


determined 
the 
ments of both employer and employee interests 


msues 


are 


state legislatures hearing 


Companies freely give their estimate of 
the cost of proposed benefit levels on the 
of the interested 
including labor unions; but they have not 
actively participated the battles which 


have raged over the benefits provided, and 


request of any parties, 


i 


they should not be blamed for inadequacies 
in the benefit level. 


Neverthe less, labor spokesmen 
have blamed insurance carriers as a reason 


for 


union 
urging monopolistic state funds which 
would take private insurers out of the pi 
They that the 
the function 
than private insurers, and that insurers op 


ture argue State can per 


form insurance more cheaply 
pose benefit increases. Perhaps the weakness 
of both arguments 1s the reason why the active 
to 


effective 


opposition of insurance companies these 


proposals has be en sO generally 


Rates and Deferred Losses 


Insurance companies’ rate problems relate 
io the unforeseeable developments, 
than the foreseeable, and to certain 
of the system ‘There 


problem, currently important to carriers, of 


rather 
other 
areas rating is a 
getting deferred loss developments into the 
rates. Compensation benefits are payable 
over a long period of years in many cases, 
while the rating and pricing practices as 
sume that the total costs of an accident 
will be charged to the year in which it 
occurs, by means of an estimate of future 
benefits, or find 
that the estimates which they made years 
ago, then reasonable on the past 
experience and known factors, are inade 
quate in the aggregate, and now be 
increased. 


a reserve, Carriers now 


basis of 


must 


Increases in these estimates made shortly 
after the accident year are recovered through 


*For example, the index of hospital rates 
in the United States has increased from less 
than 110 in 1941 to over 280 in 1951. United 
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the operation of is 


but 
Tor 


“loss development factors 
of the 
that 
system 


in the much 


the 


rates, increases in 
occurred 
justi 
\ 
part of this loss development is attributable 
to the 
able in old open cases.” 
too, to awards 
that continue beyond the 


by past experience 


reserves accidents 
ago 


fiably tied to more recent accident years. 


years is lost in a rating 


increase in medical costs now pay- 


An important part, 
tor 
period indicated 


traceable disabilities 


is 


The problem is most acute in those states 
it to hold 
If, as has been alleged, this 


whose laws make easy open o1 


reopen cases 
retroactive 
the laws by administrative 


action, it is difficult to defend. Neither em 


is a conscious Or unconscrous 


liberalization of 
ployers nor their insurers charged prices 
contemplating such retroactive adjustment 


of their costs long after the accidents occurred 


Retroactive Increases 
of Benefit Levels 
\ somewhat similar problem would arise 


of the 
benefit 


if any legislative proposals to in 
accidents which 


should 


crease levels for 


have occurred in past years be 


adopted. These proposals involve profound 
it is ob 
to 


in- 


social and economi 
that industry been 
the of retroactive 
creases to the consumers of the products 
gradually in the Not 
have re 


questions, tor 


vious has not able 


pass on cost such 
years of the accidents. 
up 


charge 


insurers or self-insurers set 


serves for such increases in benefits 


able to old cases 


Insurers as a whole probably could col 
lect sufficient funds from employers to pay 
for retroactive increases, although the charge 
employers But there 
would be difficult rating problems to be 
recognized and to that the 
total costs would be fairly charged to the 
proper individual employers and made avail 
able to each 
had assumed the individual employers’ obli 
pay 


to might be high. 


solved ensure 


insurer proportionately as it 


gation to increased benefits 


Emergent Question 


Compensation for industrial loss of hear 
ing was at time restricted ot 
traumatic damage to the auditory mecha- 
nism, 


one to cases 


More recently this has changed and 
some courts have allowed recovery for loss 


States Department of Labor, Bureau of Labor 
Statistics, Consumers’ Price Index, Miscel- 
laneous Section 
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hearing not causing any loss of time 


And 


file d alleging 


trom work or any loss of earnings 


very many claims have been 


temporary 01 disability 


permanent partial 


because of some degree of deafness result 


ing from noise in employment 


The cost of compensating all loss of heat 
high 


cove’ 


is potentially Carriers can 
their 


industries are 


very 
costs, but 
and the 
compensating 
gradually developed in_ the 


bankrupt 


raise rates to these 


some very nosy, 


necessity of suddenly loss ot 
hearing 


might 


past 


some employers, since no 


allowance was made in the price of thet 


Not 


carriers set up reserves for 


products already made and sold have 


insurance these 
cases. This problem is similar to the sih 
problem existing in the 1930's, 
adopted 


low at 


and 


COSIS 


thre general solution then Was a 


legislative scale of benefits, first and 


gradually increasing over a period of years 


The author suggests that the problem ol 


whether and how loss of hearing should be 


compensated might best be solved by the 


legislatures after consideration ot all the 


practical and social problems involved 


loss ot hearing, relating loss ot 


measuring 
hearing to industrial noise and to noise ona 


particular job, and determining the effect 


of total or partial deafness on earning capacity 
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AUGUST 24, 1912, AS AMENDED BY THE 
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(Tithe 39, United State Code, Section 33) 
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Workmen’s Compensation 


While all 


unpredictable 


three problems irom 


developments, just described, 


arising 


either have caused or 


might 
financial difficulties, they will yield to rea 
sonable rate-making procedures and to fair 
and understanding 
public 


cause serious 


consideration by the 


authorities involved 


Carriers pet 
form the necessary servicing functions under 
workmen’s compensation acts expertly and 
economically. Ags rating problems yield to 
tend to 


They 


solution, 


companies become 


conduits of 


There 
middle 
ground between the differing viewpoints of 


funds occupy a 


workers and employers, and to some degree 
effect of 
changes in benefit levels and patterns 


are insulated from the financial 


Such insulation should breed objectivity, 
and the author 
constructive 
will better 


compensation 


believes make 


msurers can 
that the 


purposes in a 


Suggestions so acts 


serve their social 
system 


pertect but 


which is not yet fin 


which and 


ished or is dynamic 


does adapt to conditions, These adaptations 
create problems for the three important pri 
vate groups directly concerned: employees, 


employers and insurers. If each of 


these 
groups would consciously strive for a bette 
understanding of the 
the other easier to 
find. Such solutions would also be the best 


solutions for [The End] 


legitimate interests of 


two, solutions would be 


the common man 
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It is possible that public impatience with the short- 
comings of the negligence system as applied to auto- 
mobile accidents will compel changes in the system 
itself, says this insurance official, in discussing 


Automobile Accidents and Financial 


The author ts vice president and general 
counsel, Liberty Mutual Insurance Com 
pany, Boston. This article is reprinted 
from the May, 1953 issue of The Annals 
of The American Academy of Political 


and Social Science 


| KF the 
thinks 


today 


American occasionally 


about 


motorist 
different 


were 20 


how things are 


what they 


thinks 


irom 


he probably 


years 


ago, 
about changes in the 
design of the 


about 


appearance and mechanical 


automobile he drives and changes 
in the concept of what constitutes a modern 
thoughtful 


the enor 


highway system If he is a 


fellow, he may also reflect upon 


mous increase in the number of privately 


®wned automobiles (today there are about 


52 


million in this country, or about one for 


as an indication of the 
\met 


toward its 


every three people’) 
extent to which the twentieth-century 


ican revolution has progressed 
ever moving goal of more of everything tor 


more and more peopl 


Perhaps he also has some awareness ot 
the price society has been paying, in terms 
highway a¢ 


number ot 


and deaths 
this 


being 


of mnyjuries irom 


cidents, for increase in the 
vehicles operated and the failure ot 
to become indignant as well as 


appalled at the mounting human toll and to de 


our society 


mand full use of all available knowledge ot 


how to reduce the number and severity of acci 
dents. The 1952 figures may show an all-time 
hich of 40,000 deaths and 1,250,000 injuries 


F. M. Kreml Traffic 
Public Safety, November 

National Safety 
(1952 Ed.), p. 60 

Even in Detroit, Los Angeles and Seattle 
where excellent safety programs produced re 
ductions in traffic deaths of 41, 38 and 28 per 
cent, respectively (Krem|l, article cited at foot 
note 1), the traffic deaths in 1951 were 227, 269 
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Law Enforcement 
1952, p. 18 


Council Accident Facts 


That the 
tribute to the 
is being done 
reduce the 


Statistics are not Orse is a 
which 
Much more can be done to 
toll; but it can 
shall evel 

problem of 
victim of the 


highway safety work 
' ‘ 
hardly be ex 


pected that we reach the point 


where the compensating the 
highway accident is not one 


which demands solution 


But even if the average n 


this 


torist is 


strangely apathetic on problem, our 


legislatures have become increasingly aware 


ot and concerned with it. 


Krom the viewpoint of the victim of a: 


automobile accident, the question l payme! 


ior his damages or injuries is paramount 


Unless a prompt settlement is offered, 


he must face a unfamiliar problem 


Should he 
to this 


practic al 


very 
lawsuit ? Phe 
question, if it is to be 


bring a answe! 
arrived at 
him te 


hina 


on a basis, will require 


determine whether the defendant is 
to pay the 


which may be 


judgment for damages 
“Is the 


responsible?” is quite as 


cially able 
obtained defendant 
financially impor 
as “Is the defendant liable?” 


large 


tant a question 
And ina 
first 


cases, the 


into “Is the de 


very number ot 


question translates 
tendant insured?” 
If the 


on the basis of his own personal wealth, 


defendant is financially responsible 


the question of insurance becomes less 
important to the 
vital to the 


the presence or 


victim, but it becomes 


defendant. From his viewpoint, 


absence of insurance may 


determine whether he faces financial disaster 


ind the end of his ams economic. s¢ 


and 47, respectively National Safety Council 
work cited at footnote 2, at p. 67 In New 
York, where the death rate per 10,000 registra- 
tions had dropped from 13.2 in 1931 to 5.1 in 
1951, there were 2,101 traffic deaths in 1951 
Industry Committee on Motor Vehicle Acci 
dents, Foreword of Program for Highway 
Safety in New York, November 18, 1952 
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Responsibility 


By FRANKLIN J. MARRYOTT 


That these dreams may be ful 


filled is not only 
much of 


curity 
his personal goal but the 


goal of what has been going on 


these last 20 vears, and it would be strange 
a when the desire ot 


indeed, during an ¢ 


been at least pat 


respects, if the 


. 
people for security has 
tially fulfilled 


subject ot 


In SO 


many 


security for automobile accident 


victims, and for defendants in automobile 


cases, had not occupied the attention of the 


egislature of every state 


The most frequent legislative response 


some sort of “financial 


is been to enact 


responsibility” legislation 


take 


encourares 


For present purposes, let us this 


term as referring to a law whicl 


automobile owners to become financially 


esponsible with respect to damages arising 


None of the 


that the pure hase of automobil 


m automobile accidents 
laws require 
the means to the end, 


Way ol 


ability insurance be 


but since 
lly responsible” is so conveniently 


a ailable, the la Vs 


this becoming 


quickly 
financia 


have sometimes been 


referred to as “semicompulsory insurance 


laws Indeed, administrators and legisla 


tures are inclined to measure the degree ot 


1 ; nich ] in ft } 1 
Success ¢ such a laW mn terms ol ! pe 


centage iutomobile mwiiers ho have 


purchased automobile lability insurance as 


a result of the persuasions it creates." 


Such laws now exist. in some form, in 


all States except Massachusetts, wl icl has 
insurance law 


a compulsory automobile 


Not all of these 


but the 


laws are of a modern type, 


number of up-to-date security type 


financial responsibility laws may be larger 


bv the end of cu t legislative sessions 
‘New York Commissioner of Motor Vehicles, 
Safety Responsibility Annual HKeports (1944- 
1951) 
New York Vehicle and Traffic Law, Art. 6A 
The first law of this general type was enacted 
in New Hampshire in 1937 


Financial Responsibility 


It is believed that in 1950 about 33 million 
automobiles 
bodily injury 
then total 
shown on 


insured for automobile 
liabilitvy—73 per cent of the 
The distribution by 
Table 1 


on ‘Table 2 


were 


states is 
760), and by areas 
Probably the 1951 
somewhat higher, and there 


{page 
(page 761) 

percentages are 
seems to be no good reason why a percent 
age of insurance of 90 or more should not 
finally be attained under modern type finan 
cial responsibility 


exists 


laws it good enforcement 


look at a 
responsibility law. For this pur 
shall select the New York law, 
has been notably successful in that 
the percentage of automobile owners carry 
ing automagbile lability insurance increased 
from about 30 per cent in 1941 to about 95 
1951.' 

The New York law became effective Jan 
uary 1, 1942. It provides that every person 
operating a motor 


Let us have a closet modern 
financial 
pose, we 


which 


per cent in 


vehicle which is involved 
in any accident resulting in personal injury, 
or damage to property of person im 
excess of $50, must report that fact to tlt 
within 48 Not 
than ten days nor more than 60 davs after 


some 


commissioner less 


hours 
receipt of this report, the commissioner shall 


suspend the license of the and 


until 
judg 
recovered by any pet 
injury or damaye and 
(2) proot of “financial responsibility” for the 
future is furnished 


operatot 
registrations of the owner unless and 
(1) security is given to 


ments which may be 


Satisiy any 


son suffering such 


Che requirement that and 
be furnished does not apply to any 


who 


security proot 


owner 
Tt ope rator 


of the 


had in effect at the time 
accident a standard-provisions auto 
mobile liability insurance policy which pro 
vided bodily injury limits of at least $10,000 
to $20,000 and a property 


$5,000 


damage limit of 


Proof of financial responsibility for the 
tuture may also be required of a person who 
is convicted of certain offenses involving the 
suspension or revocation of 


1 chaufteur’s license 


his operator's 


he statute likewise requires the commis 
to suspend the 


s1oner operator’s or chaut 
feur’s license and all registration certificates 


issued to any person upon receiving an au 
report that he has failed for a 


period of 15 days to satisfy any 


thenticated 
judgment 


New York Commissioner of Motor Vehicles 
work cited at footnote 4 





damage in 


for bodily 


excess ot 


injury or for property 
$50 arising out of his operation 
of an automobile in any state or Canadian 
province.’ A person who has been required 
for any reason to furnish proof of financial 


responsibility under the statute is ordinarily 
relieved of that after three 
years since such proof was furnished if he 


requirement 


has not within that period been convicted 
of a violation of the motor vehicle law and 
such offenses pending 


has no charges of 


against him. 


The statute also provides that a person 
whose license or registration was suspended 
or revoked on account of an accident may 
license or 


proot o! 


issuance of another 
registration without furnishing 
financial responsibility if (1) one year has 


secure the 


elapsed since the accident, (2) nine months 
have elapsed since the compliance with any 
order of suspension made against him be 
cause of such accident, (3) he has not paid 


or agreed to pay anything for damages 
resulting from accident, (4) no 
for damages in respect to the accident has 
and (5) he has 
not been otherwise required to furnish or 


such suit 


been brought against him 


maintain proof of financial responsibility 

Proof of financial responsibility may be 
made by posting a bond in the same limits 
as the insurance required or by a deposit 
of cash or securities of $25,000. 

The distinguishing features of the New 
York type law are the requirements that 
security, in the form of cash or equivalent, 
be posted respecting the accident which has 
happened, and that proof of future financial 
furnished, unless motor 
vehicle liability insurance was in effect at 
the time. 
ing required to post cash or equivalent suf 


responsibility be 
The obvious inconvenience of be- 
ficient to pay for the accident, as contrasted 


with becoming financially responsible in ad- 
vance through the purchase of automobile 


Table | 


Percentage of Total Motor Vehicles Insured, 1950, by States 


Type of Financtal Responsibility Law 


Pers entage 
7 ype 
District of 
Columbia 


90 or over 
(8 states) 


80-89 
(14 states) 


50-79 
(20 states) 


Kansas 
Missouri 
New Mexico 
No. Carolina No 
So. Dakota 


Type 2° 
Delaware, Maryland 
Virginia, Washington 


California, Colorado 
Connecticut, Illinois 
lowa, Ohio 
Pennsylvania, Wisconsin 


Arizona, Idaho 
Kentucky, Minnesota 
Nebraska, Nevada 
Dakota, Oklahoma 
Rhode Island 


Texas, Utah 


Type 3° 
New Hamp 
shire 


New York 


Type 4¢ 
Massachusetts 


Indiana 
Maine 
Michigan 
New Jersey 
Oregon 
Vermont 


Florida 


‘Tennessee 


West Virginia, Wyoming 


Less than 50° Arkansas 
(7 states) 
Montana, 


\labama, Georgia 
Louisiana, Mississippi 
So. Carolina 


* Old type financial responsibility law requiring no security to satisfy any judgments rendered, 
but only proof of future financial responsibility, and that only after judgment or conviction 


Financial responsibility law requiring security, but not proof, following accident 


Financial responsibility law requiring both security and proof following accident 
4 Massachusetts has a compulsory automobile insurance law 
¢ Of the states having less than 50 per cent of motor vehicles insured, Louisiana, Mississippi 


and South Carolina had no financial responsibility 
Montana enacted the modern type law after 1950 
Utah and West Virginia have adopted modern type laws since 1950 


Ohio, Rhode Island, Texas, 


'A discharge in bankruptcy is not under the 


terms of the law an 
any such judgment 
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adequate 


satisfaction of 


law prior to 1952; and Alabama, Georgia and 
Arizona, Connecticut, Delaware, New Jersey 
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Table 2 


Percentage of Total Motor Vehicles Insured, 1950, by Areas 


Total 


Registrations 


1,088,629 


4 lrea 


Massachusetts 

New England (except 
Massachusetts) 

New York, Middle At 
lantic, Ohio, West 
Virginia 

Middle West 

Pacific Coast 

South 

Southwest 


lotal 


1,482,422 


$405,288 
$7,974,878 


* Based 
tion counts 


on reducing total registrations by 


the 


appli s 


is the source 


New York 


liability insurance, of 


the 


pet 


suasion which law 


Security and Proof Requirements 


Older financial responsibility laws 


the 
recent 


type 
and seve ral 
for the 
pro 


an ace ider { 


requirement * 
lack the “proot 
’ The older 


as been in 


lack “security 


fairly laws 


future” requirement laws 
vide that a person who | 
unsatished judgment 
be 


without 
the 


which resulted in 
shall 
future 


These 


and 


an 
him not 


the 


against permitted to Op 


erate in insurance Or 1ts 


“first 


ineffective, 


equivalent.” are so-called 


bite” laws are relatively 


largely because few claimants will go to the 


trouble of securing a judgment against an 


uninsured financially irresponsible defendant 


Both 
type 


the 


financial responsibility 


the older type laws and security 


require of 
the 


certain 


proof 


for future in the event of convictions for 


offenses, such as drunken driving, 


reckless driving and leaving the scene of an 


accident." These provisions have not served 


to accomplish very much in terms of pet 


suading people to carry automobile liability 
insurance, apparently because relatively few 


motorists are convicted of such violations, 


and because fear of such conviction is not 


a persuasive torce 


*See the laws of the 


Table 1. 
* See, for 


states under Type 1 in 
example, the 
Mississippi, Rhode Island 
effective January 1, 1953) 
(April 1, 1953) 

” See, for example, the North Carolina law 

“Compare the North Carolina and New 
York laws 


enactments in 
Carolina (all 
New Jersey 


recent 
South 
and 


Financial Responsibility 


Number 
Insured 


1,088 629 


1,083,180 


9,785,926 
9,717,774 
5,381,816 
3,807,103 
2,174,156 


33,038,584 


10 


Per Cent Insured 
Maximum" Midpoint 


100 


Minimum 


100 100 


81 


79 
71 
74 
50 
19 


6Y 


ue 


Sass 


wivrwnr 


™I 


per cent to adjust for duplication in registra- 


the Uniform Motor Vehicle Code, drafted 
National Commit 
Ordi- 
model 


and recommended by the 


tee ‘Traffic Laws and 


Act IV 
financial responsibility act Act IV 
the 1944 revision, the “security” 
provisions which distinguish the newer laws 
from wt | 
the (three 
convictions or failure to pay judgments, but 


on Uniform 


nances, now includes as 


a 
has con 
tained, since 


older types requires “proof for 


future” years only) for certain 


not for accident involvement itself.’ 


Financial responsibility laws do not make 
effort to change the 
applicable to motor 

They are superimposed upon the ex 


any existing rules of 


law vehicle accident 
cases 
isting legal system, which requires that the 
that the defendant is legally 


that 


claimant 
liable, that 1S, 


prove 


he was negligent 


However, as a result of a high percentage 


of insurance, most victims are paid; but this 


is because insurance settle a 


companies 


very large percentage of all claims made 


against their policyholders 
ot the 


- but with heavily 
inl 


In a very great majority cases, 


payment is made promptly 
congested court calendars 


SOT arcas, 


very long delays sometimes occur 
And, of 


which 


course, there in 
the 


because the 


ArT¢ Many cases 
made 
fault 


contributory 


no payment 1s because 
defendant 
plaintiff 


gence, 


Was at 


ot 


not 
guilty 


was negli- 


% National Committee 
Laws and Ordinances, Report of Subcommittee 
on Financial Responsibility; Proposed 1952 
Revision, Act IV, Uniform Motor Vehicle Safety 
Responsibility Act, Sec. 24 

Source cited at footnote 


on Uniform Traffic 


12, Sec. 43 





Weaknesses of System 


From. the 


cial responsibility 


viewpoint of the victim, finan 
legislation is not a wholly 
be the best 


but certainly it is not pet 


satisiactory answer It may 


available answer, 
hould not be 


such difficulties as are 


tect, and it expected that it 


can cure virtually i 
herent in applying the common law rules « 
courtroom procedures to 


negligence and 


automobile accident cases 


From the viewpoint of the insured defend 


t, who is not himself injured in the acci 
dent, the 


fairly 


financial responsibility system is 


satisfactory. His need for protectio1 


irom the possible economic disaster of a 
is admirably met 
From. the 


short¢ 


judgment against him 


modern broad-coverage insurance 


viewpoint of a defendant, the omings 
t the 


rather 


system are that its persuasions, being 
failed to 


should have done A 


indirect, may have caus 


him to do what he namely 


financially responsible by purchas 
and that the 


named in the law are too low 


he COMM 


ine msurance, Mmm limits 


to sateguard 


him against the jumbo-sized verdicts so 


common today 


that the 


Also, it is barely possibl 
accident is not covered by the 


If the 


his usual desire is for something more that 


policy detendant himself is injured, 


protection against lability. Under such ci 


cumstances, his need and desire are that 


made But the common law 


its¢ lf, 


payment be 


negligence system rather than any 


detect of the 


iS the 


financial responsibility system, 


reason why the negligent defendant 


is not compensated for his own injuries 


of tl 


The most obvious shortcoming the 


financial responsibility system is that it 


fails to produce 100 per cent coverage It 


appears that a gap of about 10 per cent will 
remain in a state in which entorcement pro 
cedures are about normal and in which there 


are no special circumstances. Some of the 


worst cases have a perverse way of falling 


within these gaps, with the resultant pub 


licity directing fresh attention to the fact 


that the problem is not completely solved,' 


egislator-lawyvers with clients who cannot 


‘For examples in recently reported 
see Garippa v. Wisotsky, 108 N.Y.S. (2d) 67 
1951) aff'd 113 N. Y.S (2d) 772 (1952) 
($75,000); Loerzel v, Carnright, 279 App. Div 
825. 37 Automobile Cases 1126, 109 N.Y.S. (2d) 
100 (1952) ($75,000): Robinson v. Butler, 36 Au 
tomobile Cases 1150, 234 Minn. 252, 48 N. W 
(2d) 169 (1951) ($54,000): Dworgansky v. Glenn 
Cartage Company, 37 Automobile Cases 427, 192 
F, (2d) 166 (CA-2, 1951) ($65,000) There are 
many cases not reported in the law books. For 
some examples, see Oakland Tribune, July 14, 
1951 ‘(Allen v. Eoff—$200,000); Oklahoma City 
Times, December 18, 1951 (Fielder v. Landry 
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cases 


then 
swered by the 


collect for injuries are n 
statement that su 


are rare 


Strengthen System or Change It? 


Thus, problems 
is Whether and how tar to move trom where 


one of today’s pressing 


we are. Should we push toward 100 per cent 
insurance coverage or its equivalent? Should 
we now close the gap in such states as New 


York, 


has bec nh mn 


where the financial responsibility law 
ugh 
and has been we d to indi- 
that its effect 
has been attained If we should, how cai 
it be done? Ory 


othet 


effect for a long en 


| 
I 


time 
| enough entorce 


Cale approximate maximum 


should we consider some 


system, perhaps a system based « 


the workmen’s compensation idea, whi 


would contemplate that all automobile 


dent victims would be even thoug! 


paid 


+ 


they could not establish negligence on the 


part of the one causing the damages 


myuries 


Obviously, no financial respor 


ute can be completely effective 


tially persuaded that hould be 


carried 


msurance 


may coverage betore the 


drop the 


act idle nt occurs, and 


some who were insure 
involvement may be 
nt the accident 


device is needed it we 


at the time of accident 


uninsured at the next 


Some 


time 


turther reta 


the system but want the gap | 


One way ot closing the gap 


trom the status of semicompulsory insurance 


that exists under modert 


bility 


financial re spons 
laws into full compulsory 
Massachusetts 


opposed to t 


msurance, 
as has 1927 
Many 
Massachusetts system, holding that the di 
fiulties Massachu 


setts (inadequate rates, low commission scales 


existed in since 


insurance people are 


which have prevailed in 


tor agents, constant and unjustified criticism 
including threats of a state fund from some 
tight 


inconvenience, etc.) are 


consider 
likely, 


compulsion 


politicians, markets causing 


able public 


to be attendant upon outright 


here is also some question as t whethe 


a compulsory insurance system will bring 


Post, February 22, 19! 
Transportation ( 


$116,584) ; 
(Jenkins 1 
$200,000) 
Deputy Superintendent George H. Kline 

and Special Assistant Cari O. Pearson in a 
report to Superintendent of Insurance Alfred J 
Bohlinger under the title The Problem of the 
Uninsured Motorist (1951), p. 10, note that of 
1,450 accident files in fatal cases reviewed, 24¢ 
(17 per cent) involved uninsured owners and 
operators 

‘6 Massachusetts General Laws (Ter. Ed.). C 
90, Sec. 1A, as amended 


Houston 
Arnold 


‘Tompany 
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total of 
because people may decide to buy 
minimum 


ut a lower imsurance protection 

rorce 
only the coverage required by 
who feel that 
smacks of socialism 
and thus is somehow evil in itself, and, be 


ing evil, should not 


law And there are tnose 


compulsory insurance 
receive serious consid 
a solution. 

[It should be 


who 


eration as 


the msc 
insurance got 


that there are 
that compulsory 


ff to a bad start in 


added 
! ] 

C1LICVE 
Massachuset Ss because 


t ’ 


came at a time when only about 30 pet 
cent of cars were insured, thus making the 
insition 
at the 


t likely to occu 


much too abrupt; and it is said 
satisfactory conditions there are 
elsewhere. Many people 


see nothing inherently wrong with the idea 


hat financially irresponsible persons should 
that 
or its equivalent should be required 


be denied the use of the highways, or 
surance 


a condition precedent to registration." 


\nothe: 


ncreasing thie 


and very interesting method of 


percentage of motor vehiclk 


wners who allow 


suaded” te 


msible fas 


themselvés to be “pet 


make financially re 


themselves 
employed in British 
Manitoba.” It is the 
that 


impoundment of 


been 
Columbia ”™ and = in 
enactment ot 


“impoundment” statutes, 


s, laws which require the 


insured vehicles involved in accidents 


used, but 
regarded with favor, is that of 


Another device which might be 


as not beet 


requiring those involved in accidents while 


ininsured to establish proof of future finan 
nsibility on a permanent or at 


rhis 


compulsory 


term basis shares the 
unpopularity of the 
It 1s, 


basis, and would arouse 


1Ong 


nmsurance 


4 yproacl however, on a very selective 


resentment, if it did 
at all, nly 


among a comparatively small 


up—uninsured persons involved in acci 


lents. It would seem that this device would, 
effect of 


number of 


ver a period of years, have the 


iateriall lessening the unin 


red automobile owners 


There would remain the problem of how 


owners to become 1 


persuade new insured 
Governor 
ictment of 


legislation in 


recommended the en 
automobile insurance 
York His January 7, 1953 
message belicf that ‘‘the time has 
come to challenge the right to drive of that 
small minority who continue to operate vehicles 
without insurance or other evidence of ability 
to recompense the victims of their aecidents 
ind that would be ‘‘no necessity to in 
crease the coverage or limits now provided in 
the standard automobile liability insurance 
policy 

Ch. 227, Revised Statutes of British Colum 
bia, 1948, as amended 

% Manitoba Highway Traffic Act, Ch. 23, 
utes of 1945, as amended 


Dewey has 
compulsory 
New 


States his 


there 


Stat- 


Financial Responsibility 


ably the 


all financial 
bility laws permit a sort of “first bite” before 
they 


because, in a sense, responsi 


compel anything 


In 1951, New York made 


at this particular 


an effort to get 


gap by enacting a com 
applicable to regis 
Perhaps this 


narrow area of compulsion could be broad 


insurance law 
trants under 21 


pulsory 


vears of age.” 


ened somewhat, say to age 25; and if in such 
rorm it 
owners to carry 
combined 


almost all 
effect 
stiff “future proof” 


served to require new 


insurance, its when 
with a 
vision in. the 


would be 


pro 
law 
very close to 100 per 
little short of 
the sweeping compulsions of the Massachu 


financial responsibility 
to produc 


cent coverage by methods a 


setts law 


Unsatisfied Judgment Fund 


A scheme not for closing the gap but for 


dealing with the cases which would be witl 


in the gap is the creation of some sort ot 


an unsatisfied judgement fund out of which 


judgments against the financially 


sible could be 


irrespon 


paid 


New Jersey has the perhaps dubious dis 


tinction of being the first populous state to 
enact an unsatisfied judgment fund law.” 
It did Som 1952 


there 


The law contemplates that 


will be a fund managed by the state 


through a board on which employees oft 


will serve along with 
The fund 
1954, by 


registrants a fee of $3 


Insurance Companies 


the state treasure! will be cre 


ated, beginning m charging unin 


sured and insured 


registrants a fee of $1, and by a tax on 
carriers of of 1 per cent of 


will 


rates for 


msurance 


premiums This tax find its way, of 


necessity, into the insurance and 


will thus be paid by insured motorists 


Judgments in motor vehicle which 
collectible 


be paid by the 


Cases 


are not from the defendant will 


fund. Cases will be investi 


gated by insurance companies, and presum 


incurred in these cases will 


costs 


likewise find their way into the rates paid 

* This has since been broadened and now 
applies to minor operators as well as owners 
New York Vehicle and Traffic Law, Art. 3 
Secs. lla, 20a See also Art. 4, Sec. 4la, re- 
quiring insurance as prereq te to registering 
motorcycles of minors 

' Laws of 1952, Ch. 174 North Dakota has 
had such a fund since 1947 (Revised Code, Ch 
39-17) It applies to judgments in excess of 
$300 and to residents only Since 1951, it is also 
applicable to “hit and run’’ cases (H. B. 585) 
The Journal of Commerce, November 19, 1952 
reported that the fund ‘‘may be depleted before 


the year runs out 





by those who do insure Defendants who 


do not pay up will be off the road. 


Not all plaintiffs can collect 
tiff is driving or 


If the plain 
riding in an uninsured cat 
owned by himself, his spouse, his parent o1 
his child, he is not collect 
from the fund. Those who are entitled to 
workmen’s compensation benefits because of 


permitted to 


from the 
collect 


the injury 
fund \ 
the fund 
registered in 


in question cannot collect 


nonresident cannot from 
vehicle 
entitled 
to life insurance, accident and health insur 
their 


full damages, the amounts of such benefits 


unless he owns a motor 


New Jersey Those 


ance, or other benefits cannot recover 
being deducted from any possible recovery 
from the fund. The first $200 in damages 
recoverable from the 
The 


occupant in the motor vehicle operated or 


fund in any 
child or 


are not 


event. spouse, parent, guest 


owned by the judgement debtor cannot collect 


Objections to New Jersey Law 


Objections to the New Jersey law, apart 
from questions as to its constitutionality, are 
that it is grossly unfair because it puts the 
burden of paying all judgments on those 
who voluntarily insure, instead of trving to 
induce the irresponsible to become respon 
that it 


disaste1 


sible, and does not prevent the 


economic which the irresponsible 


defendant sustains when he cannot pay a 


judgment and loses his right to drive motor 
vehicles, upon which his livelihood may de 
pend. Also, there will still be some economic 
claimants, be 
collect nothing 


will be as badly off as 


catastrophes among injured 
them can 


fund and 


cause Mmiany ot 
from the 


before 


Che fairness of a law which makes those 
who are entitled to workmen’s compensation 
benefits and those who have provided bene 
fits tor 
health 
benefits has alsO been a subject of discus 
ion. It that 
the New Jersey system will assure the pay 
ment of which would not be 
paid under a successful financial 
bility law. Whether 
further 
noxious im terms ot 


and 
ineligible for its full 


themselves (such as accident 


beneficiaries) 


must be admitted, however, 


SOTTIC cases 
respons! 
the method will seem, 
upon consideration, to be too ob 
fairness, or too expen 
sive to responsible motorists, or to involve 
overmuch statism, is an unsettled question 
has a system which requires 
automobile victims regardless of 
fault. It is reported that Mr. Arthur A. Ballan- 
tine, who in 1932 advocated a compensation 
system for automobile injuries, has modified 
his views and now favors an impoundment 
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2 No state now 
payment to 


Let Us Not Be Hasty 
While much of the 


years has pointed up the ultimate dilemma 


discussion in recent 
ot what to do about the gap which remains 
after a modern financial responsibility law 
result, it 
a complete solution of 


has accomplished its maximum 
that 
particular problem should be deferred a lit 
tle while 
effect an impoundment act 


state like New York 


forced, it is superimposed upon a modern 


may be this 
need to know what 
will 
when, effectively en 


Certainly we 
have in a 


well-enforced security type financial respon 
sibility law. We need to know 
get with a compulsory insurance law apply 
young) And we 
make the mistake of requiring 


how far we 
Ing to minor (of owners. 
must not 
an abrupt transition 


It is, of course, entirely possible that pub 


with the shortcomings of the 
negligence system as applied to automobile 


li Impatience 


accidents will compel changes in the system 
itself. Such changes would not 
take the form of complete abolition of the 
negligence and the sub 
stitution of a system similar to a workmen’s 
compensation 


necessarily 


basis for recovery 


system.” The formal adop 
tion of some type of comparative negligence 
doctrine, a curb fees of 


upon excessive 


lawyers, special courts for automobile acci 
dent cases, much better use of pretrial pre 
cedures, the development and use of simple 
and reliable methods for the 


the faker and the 


detection of 
malingerer, the use of 
court-chosen medical experts, a curb on flag 

rant courtroom histrionics, and better educa 

tion and instruction of jurors, are all matters 
should receive 
concluding that the 
to produce 
automobile accident cases 


which careful study before 


present system cannot 


be made satisfactory results in 


Insurance carriers are prone to identify 


themselves with their policyholders in estab 
Thus, insur 


sometimes inclined to seek 


lishing their own motivations 


ance Carriers are 


the correction of shortcomings of the pres 
delays; 


ent sysiem, such as’ long excessive 


verdicts; high contingent fees for lawyers; 


occasional unsavory “hookups” between do 


tors, lawyers and claimants; false or exag 


gerated claims ; and witnesses with superperfect 
How to obtain public support for 


needed reforms without placing the system 


memories 


itself in jeopardy is not only a delicate prob 


(Continued on page 783) 


statute along with a strong financial responsi- 
bility law This formula is also recommended 
by the Association of the Bar of the City of 
New York, in a report dated December 7, 1952. 
See Journal of Commerce, December 29, 1952. 
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CAR PORNTA— the following is the 
A full text of the opinion permitting a 
suit against the American Associated In- 
surance Companies on account of an ex- 
cessive-jury-awards advertisement which 
was published in Life Magazine: 

ARDY V. BARTON, 


ot the County of 


E'sq., a resident 
Angeles, State ot 
California, and a member of the 
State Bar Association, has petitioned the 
Attorney 
\merican 
and Time, Ince 


Los 


California 


General to obtain leave to sue the 


Associated Insurance Companies 


in Quo Warranto 


that 
corpo 
State 


Che complaint of the petitioner is 
the proposed defendants abused the 
rate franchises granted to them by the 


of California by publishing an advertise 


March 9. 


advertisements 


ment in Life Magazine on 1953 
whicl 
Penal 


petitioner complains 


and several similar 


constitute a violation of California 
Code section 95 Phe 
that the 


attempt to 


advertisements constitute a corr pt 
with 


influence jurors ‘ 


respet 


to their verdicts in liability and damage 


intended to prejudice and 
their 


suits and were 


corrupt jurors against sworn duty to 


give litigants a fair and impartial trial and 


entreats, threatens, and urges the jury t 


serve their own pocket »ooks instead 


The conclusion re: ed is summarized as 


tollows 


Leave to sue the defendant insurances 


varranto 1s granted be 


companies nh guo 


cause it appears tha 


a serious question 1s 


raised as to whether the questioned adver 


tisements constitute a violation of California 


Penal Code section 95 and thus are an un 


lawful exercise of the franchise granted 


these companies The question of whether 


these controversial advertisements spor 


sored by the insurance companies amount 


to a corrupt attempt to influence jurors is 


Attorneys General 


a matter of great publi 


any corrupt attempt on the 


| whicl 
this 


Was 


interest 
decided by the 


does not 


courts of 
appeal that there 
part of the pub 
rime, Inc 


should be 
State It 


lisher and therefore leave to suc 


is denied since its joinder is not necessary 


for a determination of this question 


From a proposed complaint and_ state 
ment of fact and points and authorities sub 
mitted by the petitioners it appears that on 
March 9, 1953 the 


them published and caused to be 


detendants and each ot 
published 
an advertisement in Life Magazine on page 


157 which shows a woman about to pay 


for some articles which she has purchased 
In a grocery store and in large print undet 


following quotation 


{f PAYING EXCES 
AWARDS 


her picture appears the 


“ME? TPs FOR 
SIVE JURY 
lhe ad continues as tollow 


“Yes, Mrs 


and damage suit 


Jones, vou pay for liability 


verdicts whether 


you are 


msure d or not 


Insurance rates 


helped fill 


processors, 


For example highet 
paid by the folks 


baske t 


who your 


truck 
réflected 


market farmers, 
ers, wholesalers and retailers—are 


1 your grocery bill 


“Vou see. against msurance 
panies are paid out of 


When 


business firms’ premiums must be increased 


“And sinec 


ot the over-all cost of doing business, higher 


claims com 
pre- 


excessive, all 


policyholders’ 


miums jury awards are 


insurance premiums are part 


premiums must be and 
other 


tl rough higher prices 


passed on to you 


every member of the buying public. 


“Next time you serve on a 


When 


jury, remem 


1 
ber this you are overly generous 
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with an insurance company’s money, you 
help increase not only your own premiums, 
but also the cost of every article and serv 
ice you buy. 


“Most claims for 
and reasonable, and are 
out of court. 


damages are legitimate 


amicably settled 


“However, as jurors tend more and more 


to give excessive awards in cases that do 
regarded 


the day 


valuations are 
rate 10! 


go to court, such 
‘going’ 


out-ot-court 


as established the 


to-day claims—all of which 
means increased insurance 


the public.” 


premium cost to 


claims this advertisement 
Penal 


tion 95 which reads as follows 


The petitioner 


constitutes a violation ot Code Sec 


“Every person who corruptly attempts to 


influence a juror, or any person summoned 


or drawn as.a juror, or chosen as an arbi 


trator, or umpire, or appointed a reteree, in 
respect to his verdict in, or decision of any 
pending, or about to 


cause, or proceeding, 


be brought before him, either 


“One By 
oral or written, had with him except in the 


means Of any communication, 


regular course of proceedings; 


book, paper, OF 
than in the 


“Two. By means of any 


instrument exhibited, otherwis« 


regular course of proceedings; 


“Three By 


timidation, persuasion, or entreaty; or 


means of any threat, in 


“Four By means of any promise, 01 


assurance of any pecuniary or other ad 


vantage; 


Is punishable by fine not exceeding 


five thousand dollars, or by imprisonment 


in the state prison not exceeding five years 


American As 


Companies 


The proposed defendants 
Insurance and ‘Time, 
hled 


issuance of the 


SOC tated 
Inc, have vigorous Opposition to the 
leave to sue on the follow 


ing grounds 


] (Quo 


matitained on these tacts; 


warranto proceedings cannot be 


2 Chere is no violation of section 95 of 
the Penal Code; 


3. The proceedings sought by the peti 
is barred by the Fourteenth Amend 
ment to the Constitution of the United 
States and the Constitution of the State 
of California, Art l, Sec. Y 


) 


tionet 


The first determined is 


whether 


question to be 


maintained on the facts as presented 


The 


proposed detendants page 15 oO! 
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State on 


quo warranto proceedings can be 


that 
assuming that the publication of the adver 
tisement 


their opposition to leave to sue even 


constituted an offense of some 
kind it appears from the decisions that quo 
warranto is not an applicable remedy. How 
citing 
ment counsel cites People 7 
Association, 60 Cal. App. 439 
did hold that if the 


poration abused the corporate franchise by 


this argu 
VUilk Produc fron 


ever, in cases to support 
wherein the 
court defendant cor 
exercising important powers which the ar 
iicles of incorporation and the law did not 
permit it to violated statutes 
certain trusts in 


exercise and 
defining and prohibiting 


restraint of trade, quo warranto would li 


(emphasis ours) 


The petitioner has also cited several cases 
hold that 
against a corporation for 


which quo warranto will lie 
violating criminal 
first of these cases is People z 
Public Stock Exchange, 


Cal. Unreported Cases 8&5, [33 ac. 785| 


laws. The 


San Francisco 


In that case the Attorney General had 
brought an action against the San Francisco 
Stock Exchange that the 


ration illegal 


alleging corpo 


Was engaging in acts con 


stituting a lottery. The court sustained a 


demurrer to the complaint on the grounds 
that it did not state a cause of action. In 
sustaining the demurrer on the grounds 
that a violation was not specifically spelled 
out in the complaint, the court did state at 


page 87 


“We can 


fact showing that respondent’s business is 


discover no averment of any 
to its charter, 
constitution, and by-laws, or wherein tt 
provision of the Penal Code.” 
[italics] ours) 


not conducted in conformity 


violates any 


Che necessary implication is that if suffi 
cient facts were alleged that showed a vio 
lation of the Penal Code quo 
would lie 


warranto 


California Prote 
App 354 also sup 
that 


against a corporation 


People 7 
tive Corporation, 76 Cal 
the contention of the 


The case of 
ports petitioner! 
quo warranto will lie 

criminal laws In 
court upheld the 
defendant corporation on the 


for violating that case 
ouster of the 


grounds that 


wherein the 


it violated the law by carrying on the busi 


ness of practicing law the 


court stated at 


page 361 


“A proceeding in the 
ranto is the proper 


nature of quo war 
this 
The right to practice law ‘is in the nature 
of a franchise from the state,’ says the 
court in Jn re Co-operative Law Co., 

When a corporation is assuming to exer 
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* 
“In State v. Lehman, 182 Miss. 
a 
act is done corruptly when it is 


it was held that an 


done with an intent to obtain an 
improper advantage inconsistent 
with official duty and the rights 
of others.”— Johnson v. U. S., 
260 F. 783, at page 786. 

” 


cise a privilege or franchius« 
lawtul for it to exercise, a proceeding im 


quo warranto lies to secure a judgment ot 


franchise In 
117 [12 
278], it is said that 


which are not 


ouster and seizure of its 
People v. Dashaway Assn., 84 Cal 
L. R. A. 117, 24 Pae 

when corporations ‘do acts 


forbidden them to do |en 
thei 


authorized or are 


yhasis ours] the state may forteit 
dissolve them by an 
quo: warranto’ 
Producers Assn 


957] 9 


franchises and infor 
mation in the nature of a 
(See, also, Pe of le 7 Vilk 


60 Cal. App. 439 [212 Pac 
In 53 A. L. R. at 1038 the 


whether lies as 


a violation of 


question ot 


quo warranto a remedy for 


criminal or penal statutes by 


a corporation 1s considered The annota 


tion indicates that a majority of the states 


hold that 
in these cases The case of the Common 
wealth of orge W 
Woodruff , Americar 
faseball Club Philadelphia, appearing in 
200 Pa. 136, 138 Atl. 497, 53 A. L. R. 1027 
contains a comprehensive analysis of this 

Philadelphia 
played 
stat 
ute forbidding worldly employment or busi 
Sunday The Attorney 
brought the Warranto to ou 
the defendant 


quo warranto is a proper remedy 


Pennsylvania ex re Ge 


Attorne General 


In that case the 
Baseball 


Sunday in 


problem 


American League team 


baseball on violation of a 
ness on General 
Suit in quo 


trom playing baseball o 
Statute lt was 


that the onl 


Sunday in violation of the 
contended by the defendant 
ruld assessed 
for performing the forbidden employment 
the $4.00 fine called for in the Act 
The court that the club 
could be playing 


on Sunday 


penalty which c against it 


Vas 


ruled, however, 


restrained from baseball 


and state at page 1033 


‘It would be an unthinkable 
that the 


ganizations to 


propositiol 


Commonwealth would create o1 


laws Every 


into 


break its own 
calls 
takes its 


persons, to the 


corporation whicl it existence 
by letters 


like 


obedience € 


patent charter subject, 
natural 


to the law Its 


rule of and in 


charter is 


Attorneys General 


grant of lawful privileges, not a warrant to 


violate any law 


then cites the duty of the At 
from the Act of June 14, 


621; Pa 1920, § 18,353) 


The court 
torney General 
1863, §3 (P. I 


is follows 


stat 


‘*‘Whenever the attorney general shall 


ave reason to believe that any cor 


exercised any power, 


not granted or apper 
shall be his 


writ 


poration has 
privilege or franchise, 
SLC h 


taining to corporation, it 


duty to file a suggestion [for a 


r quo warranto | and to proceed thereon 


for the determination of the matte 
Che court then states 


“We 


the attorney 


can think of no instance in which 


general can move with greatet 


propriety to fulfill his duty under this re 


in such an instance as the 


quirement than 


one befor« us, where one of the state’s 


creation, 


creatures, corporation ol its 


avows its right and power to nullify a crim 


inal statute 
\m u ag it 1s 


In 44 


quo warranto will li vhere the act 


stated that 
com 
a penal Statute 


plained of ts violation o 


warranto will 
lie providing there is a violation of Penal 
Code then attempt to 
whether such a violation is shown 
altel 


Since it appears that quo 


section 95 we must 


determine 


The petitioner, citing the advertise 
| 


ment particularly complained about and 
others of 


like import 
published by the detendants, 


these 


nentioning several 


which were 


points out that advertisements con 


stitute a corrupt attempt to influence the 


jurors by persuasion, entreaties, and 


| prom 


advantage 
verdicts to 


Ises, and assurance ol pecuniary 


if the jurors do not give high 


injured plaintiffs. The proposed defendants 


claim that these advertisements 


vigorously 
rene ral 
be d 


sions 


are lair comment o1 matters ol 


interest, are protected by the 


prov 


and certaimls 


h] 
11 
publi 


1 


ra and State Constitutional 


rotecting treedom ot speech 


a clear and present danget 


tend 


do not constitute 
\ 
nor reasonable 


lal? 


nor inherent tendency 


ency to interfere with the administra 


tion of They rely to a great extent 
ase of Brida v. Caltforma, 314 
252; Pennekamp wv. Florida, 328 U. § 
Baltimore Radio State 
Md.) 67 A. 2d 497. The claims 


that speech is 


justice 


331 and Show 

petitioner 
freedom of not an absolute 
and that the 


defendant 


right cases cited by the pro 


posed are not applicabk Since 


those cases involve prosecution ror con 


tempt of court for various statements made 


In newspapers or on the radio and no state 
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statute had 
publications. The petitioner states that the 
of Gitlow v. New York, 268 U. S. 652 
should control and that the clear and pres- 


actually been violated by the 


case 


ent danger rule is not applicable since the 
Legislature has stated that the 
the mere attempt to corruptly influence a 
juror there that 
the attempt might reasonably be a success 
ful one 


offense 1s 


and need be no showing 


freedom 
The 


reads 


that 
absolute 


We agree with the relator 
of speech is not an 
California Constitution, Art. I, 
in part as follows 


one 
SEC Y. 


“Every citizen may freely speak, write, 


and publish his sentiments on all subjects 
beng responsible for the abuse of that right 
shall be passed to restrain ot 
abridge the liberty of speech or of the press 


and no law 


(emphasis ours) 


that the freedom ot 
Amendment to the 
applies to the 
Fourteenth Amendment 
York, 268 | S. 652: 
Sze OU. 8S: 331) 
case a conviction ot 
statute 


It is true 
the First 
stitution 


speech in 
Federal 
under the 
(Gitlow v. New 
Pennekamp v. Florida 
However, in the Gitlox 
New York 
publication ot 


Con 


States 


violating a 
forbade the 


advocating = the 


which 
matter overthrow of the 
government ground 
that ther 


danger of the evil 


was upheld on the 


need not be a clear and present 


sought to be prevented 
actually happening when the State Legisla 


had 


Statement 


actually banned the particular 


The 


made 


ture 


mere proof of the state 


ment being constituted a violation 
of the 
treedom of speech of the 


tion In the 


statute and was not protected by 


Federal Constitu 
660 ap 


Gitlow case at page 


pears the following language 


“It is a fundamental principle, long estab 
lished, that the 


the press which is 


freedom of speech and of 
secured by the Consti 
tution, does not confer an absolute right 
to speak or publish, without responsibility, 
choose, or an unrestricted 
that 


ior every possible use of language 


whatever one may 


and unbridled license gives immunity 


and pre 


punishment of those who abuse 


) 


vents the 
treedom Story on the Constitution, 
Sth ed., § 1580, p. 634; Robertson v. Baldwin, 
165 U. S. 275. Patterson v. Colorad 

205 U. S, 454, 462; Fox v. Washington, 236 
U. S. 273, 276: Schenck v. United States, 
249 U. S. 47, 52; Frohwerk v. United States, 
249 U.S. 204, 206; Debs v. United States, 249 
U Ss 211, 213; Shaefer 7 United States, 
251 U. S. 466, 474; Gilbert v. Minnesota, 
206)3 0) By 323, 332: United 
States, (C 183 Rea- 
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this 


281; 


llarren v 


Fed. 718, 721. 


sonably limited, it was said by Story in the 
this 
mable privilege in a free government; with 


passage cited, freedom is an inesti 


out such limitation, it might become the 


scourge of the republic.” 


672 another pertinent 


\t page 


statement 


appears 


“The advocacy need not be addressed t 
Thus, the publication and 


specinc persons. 


circulation of a newspaper article may be 
an encouragement or endeavor to persuade 
to murder, although not addressed to any 
person in particular. Queen v. Most, L. R 


7 Q. B.D. 244.” 


that the ad 
violation of Cali 


To support his contention 
vertisements constitute a 
Penal Code 


of the corporate franchise of the 


fornia section 95 and an abuse 


insurance 


companies imserting them and the maga 


zine publishing them, the petitioner cites 
People v. Connors, 70 Cal. App 
that case the considered 
Penal Code 


court 


the case of 
315 In 

constituted a violation of 
though the 


court 
what 
section 95 and reversed 
the conviction on technical grounds because 
of an erroneous instruction to the jury some 
very enlightening language appears in the 
Incidentally, Connors 
victed of the violation of 
Code section 95 in the retrial of the 
case 77 ( al \pp 138 
that Connors 
letter to 


ot Sacramento County, one ot 


opinion Was Col 


} 


California Penal 


SAlrie 
The 


pro 
20,000 residents 


appearing in 
facts of the 


Case 


were 
miscuously sent a 
which was 
directed to and received by a member of a 
jury panel drawn tor service in a group ot 
about to be 


scathing de 


criminal syndicalists cases 


The letter 
nunciation ot 


tried contained a 


three witnesses who 


were 
about to testify for the prosecution in these 
cases and also criticized the law passed by 
the Legislature 
to be tried 
dressed to and 
me of the 


tried at 


under which the men were 


was ad 
Arnold, 


cases which 


letters 
received by H 1) 
jurors in one of the 
that 
the defendant Connors was convicted of a 


One of these 


were Line Under these tacts 
felony of 
and the 


statements at page 321 


influence a jurot 
following 


attempting to 


court made the pertinent 


conceded that the evidence 
that the defendant 
knew of the existence even of such a person 
that he had 
summoned as a juror, It 
follow, that the defendant 
did not corruptly attempt to influence such 
juror. Had defendant 
one of his agents to place a copy ot the 
letter in the 


“It may be 


does not show actually 


as Arnold or been drawn ot 


de es not neces 
sarily however, 


given directions t 


hands of every person drawn 
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“The . . . word trial connotes 
decisions on the evidence and 
argument properly advanced in 
open court. Legal trials are not 
like elections, to be won through 
the use of the meeting-hall, the 
radio, and the newspaper... .” 
—Bridges v. California, 314 U.S. 
252, at page 271. 

. 


and the 
had 


45 a juror in syndicalism cases 
agent, in pursuance of such directions, 
Arnold, it would not be 

defendant could shield 
himself behind his ignorance of the tact 
that Arnold was one of such jurors. Neithet 
is such a defense available to the defendant 
if he caused copies of the letter to be mailed 
to twenty thousand residents of Sacramento 
County in the hope and expectation ot 
thereby reaching many jurors and with the 
intent of corruptly influencing them. It is 
intent from 
one objective to another, as in People 7 
Wells, 145 Cal. 138 [78 Pac. 470]; People v 
Suesser, 142 Cal. 354 [75 Pac. 1093]; People 
v. Ramirez, 64 Cal. App. 358 [221 Pac. 960], 
but the application of an intent manifested 
toward a 


given a copy to 


contended that the 


not a question of transfer of 


class of indi- 
vidual of that 


eral malignity 


persons to every 


class. ‘A 


May 


man out of gen 
fire on a crowd o1 
railway; then, if 
lost, he is responsible for 


may 
displace a rail on a and 
any life be 
der, though he may 


if taking any 


mut 
have had no intention 
W hen 
a general intent to do evil ot 
which evil the actually 


particular lite 
there 1s 
wrong done may 
bye looked upolt aS a probable in ident, then 
the party having 
be regarded as having 


lar wrong \ 
intending 


such general intent is to 


intended the particu 
mat a deadly 


using weapon 


in a crowd, to kill, must be re 


garded as intending to kill all within the 
range of the weapon.’ (Wharton’s Crim 

llth ed., sec. 157.) If, in 
person using the deadly weapon 


intent to kill 


inal Law, such a 


ase, the 


be charged with the a particu 


vould be no 


lar person in the crowd, it 


lefense to prove that the detendant did not 


know of the existence such person 


Phe present case resents a stroneel 


] 
fact situation than did the Connors case be 


he letter Vas addressed 


but “to the citizens of Sacra 
ounty”’ and there was a 


whether the 


mento questior 


defendant intended to influ 


Attorneys General 


ence the public <¢ ters to 


criminal 


repeal the 


syvndicalist law in the Legislature 
them 
under 
existing law In this case 
that the 


jurors as a class 


or whether he intended to influence 


aS jurors trying the cases in court 
the then validly 
there seems to be no question 
appeal is directly to the 
and there is no indication of an attempt to 


foster or promote remedial legislation 


That 
Associated 
that thei 
clearly pointed out in their 
“The American Agency 
ary, 1953 wherein the 


American 
intended 


defendant 


Companies 


the proposed 
Insurance 
reach 


advertisement jurors 1S 


own magazine 
Bulletin” of Febru 
following boast is 


made concerning these 


“More than one out of every 
jurors will see at 


advertisements: 

3 potential 
least one of these adver- 
tisements appearing in Life and the Satur 
Post Based on total reader 


hgures tor each magazine 
more than 70,000,000 persons will see these 


day Evening 
ship-per-issue 


messages 


lhe proposed detendants cite People v 
point that it has been ad- 
judicated in California that publications ad- 
dressed to the public in general for the 


purpose of creating public 


Connors tor the 


opinion are not 
to be regarded as publications addressed to 
jurors though they specifically 
cern a particular pending case, are 


even con 
highly 
reach a juror. 


defendants 


actually 
proposed 
that 


addresse Ss 


provocative, and 
However, the 
look the fact 


specifically 


over! 
itself 
itself to jurors as a 
class and appeal to their own selfish inter 


with the “Next 
you jury, remember this 


the advertisement 


ests following 


time 
W he n 


statement 
serve on a 


you are overly 


generous with an in 
surance company’s money you help increase 
not only your own premiums, but also the 
cost of every articl you buy 
Chis type ot advertisement appears to vio 


late the true 


and service 


that an atmos 
ind all trials and 
an open mind to arrive 
a verdict according to the 


sense of justice 
phere of impartiality 


that the jurors have 


Surrot 


‘ 


i merits of the 


case presented before theni and the just 


litigants In the 
Bridges v. California, 


verdict of the case of 


supra, the court at 


page 271 makes the 


“The very word 


on the ey 


observation 


tr ial connotes cle cisio! 


idence and argument properly 
advanced nm oO cour eval 


rt like elections, op on 


trials are 
through the 

radio, and the 
wspape 


The proposed d ndant by advet 


before the 


these 


tisements seel 1 advantage 


trial starts by ‘ the juror to con 


Let ( 


verdict on his 
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insurance premiums and the cost of every 


article and service he buys 


The proposed detendants state in their 


opposition to leave to sue that by no 


stretch of the imagination can it be said 


that an imsurance company which decries 


the undeniable which has 


been the subject of editorial comment and 


excessive verdict 


seeks to create public opinion on the sub 


They then set 
torth the definition of corrupt as it appears 


in Webster's 2nd Ed 


does so “corruptly” 


ject, 


Unabridged 


“Corrupt means trom a change of up 


rightness, correctness, truth, etc , 1 bad 


state; vitiated; depraved; debased; perverted.” 


However, a very pertinent definition ot 


the word “corruptly” appears in the case ot 
United States, 260 Fed. 783 at 


where the following 


Johnson 7 


page /386 statement 


appears 


“In 
S. W 


Ie ps 


Lehman, 182 
118, 66 A. L. R 
670 it was held 
when it is 


tate Miss. 424, 81 
490, 103 Am 


that an act 1s 


Stat 
done 
corruptly done with an intent 
advantage 
duty and the rights of 
And in State v. Johnson, 77° Ohio 


93 N,.E, 702, 21 LL; RB. A. CN. S,) 


held that one w 


to obtain an 
tent 


improper mMconsis 


with official 
othe Ts 
St. 461, 


9O5, the 


court ho addresses 


a communication to the judges of a court 
for the their deci 


purpose of influencing 


sion in a case pending therein by disparag 
ing one of the 1 relator in a suit 


brought by the 


parties of 
State ‘corruptly’ endeavors 
court in the dis 
that 


indictment 


to influence officers in th 
conclude 


charged in thie 


charge of their duties; and we 


an act such as 


corruptly when it is done with an 


intent to 


is done 
advantage to 
and 


acquire improper 


one’s self or tor another, which is in 


consistent with the rights of others.” 


be contended that, while 
attack 


Certainly it can 


“excessive” vel 


purporting to only 


dicts, the advertis¢ 
If this 
that the 


attempt t 


language used in the 


such a limit 
well be held 


advertisements are a wrongtul 


ments goes beyond 


bye the case, it can 


advantage for the 


which 


acquire an improper 


surance companies sponsor the ad 


vertisements 


It is difhicuit to 
upon the part of the defendant 
by the fact that the 


were published in Life 


find a corrupt attempt 
‘Time, Inc 
mere advertisements 
Magazine, one of tts 


publications Chere appears to be no 
wrongful attempt by Time, Inc. to acquire 
an improper advantage in lability and dam 
and 


leave to sue will 


detendant 


age suits therefore 


not issue as against the lime, 
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ine since it essen 


appears that one of the 
tial elements of a violation of section 95 of the 


Penal Code is completely missing tn its case 


It is the 


(;eneral to 


duty of the Attorney 
all the public the 
{to] which they are entitled by the 
state ot 
that 
the effect of corruptly influencing jurors i 
liability and 
the Attorney 
the matter 


proper 


preserve to 


laws of the California and where 


it appears advertisements may have 


is the duty o! 
General to properly 
this 


such ad 
violation of the 


damage suits it 
present 
State 


before the courts of 


for a determination as to whether 
vertisements are in 


state ot 


fact a 


laws of the California. In actin 


on a leave to sue it is not the province ot 


the Attorney General to determine whether 


the applicant, or the proposed defendants 


should prevail but only whether a state ot 


facts exists which creates a question of fact 
which the should 


or question of law court 


determine in a proceeding in an 
quo warranto (11 Ops. Cal 


182, 183-184) 


action mm 
Atty. Gen 


Section 803 of the 


Procedure 


Code ol 
that an 
Attorney 
People of this 
information or upon. the 


against aly 


California 
Civil provides 
brought by the 


name of the 


actlol 
may be General 
in the 


upon his 


State 
own 
complaint of a private party 
person who usurps, intrudes into, or unlaw 
fully holds, Ol othe 
civil o1 , or any tranchise, or against 


any corporation either, de jure or de 


exercises any public 


military 


facto 


which intrudes 


usurps, into, or unlawtully 
holds or 
state 
Code 


General to 


franchise within this 
1690 of the Corporations 
right to the Attorney 
bring an against any 


whicl hi 


exercises any 
section 
also wives the 


actiol 


corporation abused or usurped cor 


porate privileges or powers Phe 


publi a 


tion of these controversial advertisements 


raises there has been 
a violation of California Penal Code section 
1690 and 


constitute an 


a question of whether 


95 and Corporations Cod 
if so the 
ot the 
\merican 


section 


publications abuse 


tranclhius« 


granted to the detendants 


Automobile 


Associated 


Insurance Company 


and Indemnity Corporation 


known by the trade \merican-As 


name ot 


sociated Insurance Companies 


For the 
preserve the 
tate 


ranto 


foregoing reasons in ordet 
dignity of the 


of Cahtornia leave to suc 


courts of the 
in quo 
petitioner 


Wal 
issue to the 
$500.00 


judgment for 


will upon the 


posting of a Security 101 


bond as 


any costs that 


may be recoy 
ered against the plaintiff 


Opinion of the California Attorn 
No 53 113. ( lctober 8, 1953 


General 
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‘Franchise Accident and Sickness 
Insurance’’ Defined in Maryland 
The Maryland 


as defined sickness and accident insurance 


Insurance Commissionet 


on a tranchise plan to be “that form of sicl 


ness and accident insurance issued to 


‘(1) Five or 


poration, 


more employees oft any cot 


copartnership, or individual em 


' 
ployer or any governmental corporation 


agency or department thereof; or 
‘(2) Ten or 


emplovees ot members of any 


more members, 
trade or 
protessional association or of a labor 


other 


union 


or of any association having had an 


active 


such association or 


existence for at least two years where 


union has a constitution 


ir by-laws and is formed in good faith for put 


poses other than that of obtaining insurance 


‘where such persons, with or without thei 


lependents are issued the 


| Same torm Of an 


ndividual policy varying only as to amounts 


1 ; 
~ coverage appled for by such 


persons under an arrangement whereby the 


remiums on such policies may be 


paid to 


e msuret emplovet 


period ally 
or without payroll d ions, or by 
association for its members, or by some 


signated person acting on behalf of sucl 


associatior i he 
shall Ve 
managers and employees of the 
and the 


en ployer or 


term ‘¢ mplovee 


herein leemed to include 


iheers 


employer individual 


proprietor of 
partners 1 the employer is an individual pro 


prietor o1 partnership 


Chis ruling became 


bet a: 1953 


etiective as 


North Carolina Automobile 
Rate Revision 


\ reduction in the over-all rate level for 


automobile bodily injury and property dam 


State Department Rulings 


employe es, 


age liability applicable to private 


October 19, 


MmSUurance 


passenger cars became effective 


1953 
The sf 
North 


trative 


reductions were proposed by the 
Automobile Rate Adminis 
Office at a hearing Nort! 


Carolina 1s « ot entire 


Carolina 
recent 
two states in the 
United States entitled t 


ul de 


and it is estimated tl 


a reduction on the 


basis of this 


Writing experrenc¢ year, 
at reductions will apply 
62.6 per total 


insured, 


to approximate ly cent of the 
number of 
that there will be no 


21.8 per cent and 


private passenger cars 


change in the rates ton 
that 


vill apply 


mcreases 
15.6 | cel | mcreases 


apply 


Ot ape 


roved in the Privat 


Automobil 


distribute 


Classification Plan in 


Wisurance costs more 


equitably among car owners. The revised 


plan has been developed within the 


work of the 


Traine 
present classification plan, but 
three 
Class 1 is 


three parts, depending upon whether (1) the 


classifications to 
subdivided 


expands the present 


seven Present mto 


vehicle iS Use | solely TO! ple isur¢ purposes, 


>) the il s als used in the course of 


driving to work (3) the distances 


lriven is ten road miles, or is ten of 


more road n one was The vehicles used 


solely to 


receive the 


lowest rate Present Class 2 is sub 


also 
divided into three 


owned by 


new classifications. Family 


cars persons aged 25 or over, 


drivers under 


Class 2 rate, 


but operated on occasion by 
25 


receive the lowest which 


also applies to the cars of young married 


couples with children. Separate classifica 
tions and higher rates apply where the owner 


or operator 25 


under age 25 is married without 


children or is single. Cars owned by farmers, 
whose sole occupation is farming, are rated 


at 20 per cent below the otherwise applicable 
(Continued on page 776) 
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Attorneys’ Medical Textbooks 


Textbook Oo; VU edicine 
Matthew Bender & 
Street, Albany 1, 


N« Ww 


? 300 pages. $50 


Gray's Alttorne, 
ly Rosco N 
Company, 109 State 


York. 1953. Thre 


Vedical Jurisprudence I 
and T. W. Price The Wilhams & Wilkins 
Company, Mt. Royal and Guilford Avenues, 
Baltimore 2, Mar 1953. 944 
$13.50 


(Caray 


volume 


(,sordon, R. Turner 


' . 
and pages 


Gray's work covers the many and varied 


disabilities and ailments on which damage 


base d 


claims can be or on account of which 


claims may be contused It covers 
thorough, detailed 


damage 
them in a manner, and 


is well indexed 


rom England 
Africa, 


Lhis volume 


The second book comes 


and cites the statutes of South wher 
and practice 
those 


medicolegal 


the authors live 


is intended to serve who are con 
with 


however, 


cerned criminal practice 


Since, medical jurisprudence is 


international in character, a great many will 


find this book useful. It deals quite exten 


sively with death by almost every conceiy 


able means; it is concerned with malpractice 
in varied and it discusses certain 
which the 


with the 


forms; 


tests coroner or those doctors 


working police would most fre 


quently need to perform 


Safe Investing 


Investment 


Approach, C 


Timing: The Formula Plan 
Sidney Cottle and W. Tate 
Whitman. McGraw-Hill Book Company, 
Inc., 330 West 42nd Street, New York 36, 
New York. 1953 


At each session of Congress for the last 
few years, several bills have been introduced 
which would permit the self-employed—the 
accountant or the lawyer—to build an es- 
tate for himself out of tax savings on the 
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220 pages. $5. 


which he receives in years 
capacity W hile book has 
to do with these bills or with tax 


high earnings 


ol peak 


nothing 


this 


savings, it does discuss investment problems 
in such a way as to be of benefit to the 
self-employed who is not waiting for gov 
these bills but is pro 
an orderly way with the building 


for himself through investment. 


ernment action on 
ceeding in 


ot an estate 


This book is a critical analysis of formula 
and pre 
stock and in other securities. It is 


plans of investment in common 
ferred 
investment 


the culmination of research on 


timing which extended over a_ six-year 


period. It presents for the reader a review 
of the most important features of the major 
types of formula investing plans, examining 
these plans’ fundamental assumptions, gen 
eral operational features, buying and selling 
action, yield and capital appreciation, risks 
and opportunities 


The Tax Load 


The Limits of Taxable Capacity. Tax 
Institute, Inc., 457 Nassau Street, Prince 


ton, New Jersey. 1953. 184 pages 


It has been a year or more since Colin 
Clark was quoted as the authority for the 

that 25 per cent of 
come was the limit of capacity in taxation 
At that time, his statement achieved wide 


spread attention by the press and rightly so, 


statement national in 


since we were then, and still are, searching 
for some norm by which to judge our own 
tax results 


It is to somebody’s great credit that the 
Tax Institute the subject of its 
1952 symposium the subject of limits of 
taxable capacity; and it is to the credit of 
someone’s indefatigable efforts, probably 
Miss Mabel Walker’s, that Colin Clark was 
secured as one of the brilliant participants 
in that symposium 


c hx se for 
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some years ago his 
turned to the fact that the 
spending of tax social services 
in Aus 
tralia) and that this focused his attention on 


Colin Clark says that 
attention Vas 
money on 
was approaching its limits (that 1s, 


the number of previous civilizations which 
have llapsed under excessive taxation. It 
appears perfectly plausible to Mr. Clark that 
in a world in which business earnings might 
and ambi- 
would turn their talents and at 


politics, 


be so mercilessly taxed, all able 


tious men 
tention to with a series of recurring 
revolutions in the political field as the in 


business world would 


e 
evitable result. The 


} 


complacency and 
“Px ople 


then sink into unpro 


who design 
hitting 


at monopoly, but in fact they are strengthen 


gressive monopoly 


high taxation policies think they are 


ing it. High taxes are annoying to a monop 


olist, but ruin his smaller competitors 


) 


In explanation of his 25 per cent formula, 


Mr. Clark has this to say 


that I was astonished to 


American 


“T must admit 


] 


learn that some legislators had 


translated my * a proposal that 
thers she ild be ‘ it 25 per ent on 


income for any person—mzy limit of course 


is the proportion of national income, and 


personal tax on the highest incomes must 
But I had 


should be a limit of 65 


much bigger than that 
that 


per cent ym the 


be ver \ 
thought there 


taxation of individual in 


comes. However rich a man is you should 


at least allow him to keep one dollar out of 
additional three which he earns; he 


won’t do much work if you don’t.” 


eacn 


attacked 
the problem of limits of taxable capacity on 
first called “Back 
ground Considerations.” Dan Throop Smith, 


The Tax Institute symposium 


four tronts Che was 


professor of finance, Harvard Graduate 
School of 
land R 
tional City 
Douglas, 


Foundation, 


Row- 
president, The Na- 
New York; Monteath 


director, Canadian ‘Tax 


Business Administration; 
Hughes, vice 
Bank of 
executive 
and Clarence I Turner, of 


Turner, Crook & Zebley, took part 


“Limits of Taxable Capacity with Respect 
to Specific Problems” was handled by Walter 
Ww. Heller, professor of Uni- 
Minnesota; Imrie de Vegh, of de 
Vegh & Company; and Lester Chandler, of 


Princeton 


economics, 


versity ol 


University. 


Che subject of “Limits of State and Local 


Taxable Capacity” was discussed by James 


A. Arnold, Jr., research associate, Princeton 
Surveys; and Eugene G. Shaw, commissioner, 


North Carolina Department of Revenue 


Books and Articles 


“Long-Range Problems” was handled by 
Colin Clark, formerly Under-Secretary of 
State for Labor and Industry, Queensland, 
Australia; Maurice G 
Tax Policy Committee, 


Earl 


nomics, University of California; and H., S. 


Paul, Jr., chairman, 
Philco Corporation; 
R. Rolph, of the Department of Eco 


Bloch, director, Fiscal Division, Department 
Affairs, United Nations 


-the papers of which 
issued in book 


of Economic 


This 1952 symposium 


have just been form—pre- 
topic, and its 
participants shed a great deal of light upon 


a subject which has so far lurked in a shadow 


sents a fortunate selection of 


ARTICLES 


Articles of interest 
legal publications 


in other 


Fixing Liability via Res Ipsa Loquitur 
. Liberalization of the rule requiring 
through 


District 


specihic¢ ence Case 


proot ina neglig 
psa loquitur doctrine in the 
4 Columbia is described in a_ two-part 
article by a member of the District bar 

“Res Ipsa Loquitur in the District 
of Columbia,” Journal of the Bar Associa 
tion of the WDtstrict of April, 


1953, and May, 1953 


Braun, 


Columbia, 


How Much for a Work Injury? ‘ 
Under the Federal Liability 
Act, injured railroad workers get as much 
compensation as a jury thinks they 
Other 
on the job get, under workmen’s compensa 


Employers’ 


should 


the sky’s the limit. workers hurt 


only an amount 
board 


system 1s 


tion laws, 


fixed by an ad 
ministrative 


W hich 


discussed by a 


limits 
problem 1s 


within statutory 

better ? The 
University of 
Conard, “Workmen’s Compensa 
Is It More Efficient Than Employer's 
Liabilitv?” American Bar 
nal, December, 1952 


Illinois law 
prote SSOT 


tion 


Association Jour 


Tortuous Tort Law... An 
current trends in tort 
by the dean of the 
Law School, is 
on conflict of 
Law: Torts 
Law Review, 


article on 
decisions and writings, 
University of Arkansas 
included in a 
Leflar, 
Current Trends,” 


April, 1953 


Twenty Years of Last Clear Chance . 
Present status of the 
doctrine in Florida, 
two 


symposium 
“Choice of 
Vanderbilt 


laws. 


last-clear-chanee 


where it was first 
described 
Florida attorneys Steinhardt 
Simon, “Florida’s Last Clear 


trine.” Miamt Law 


enunciated decades ago, is 


by two and 


Chance Doc 
Ouarterly, June, 1953 
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Job Insurance Coverage 
Hits a New High 


There have been high levels of employ 
ment and a decreased volume of claims for 
filed by 


months of 


insurance 
first eight 
result, the 
state unemployment 


unemployment jobless 


workers during the 
this 


employe es covere d by 


yeal As a number ot 


insurance laws and the aggregate reserves 


available for payment ot benefits to unem 
ployed insured workers have risen to ne\ 
all-time 


nouncement by the 


highs, according to a recent an 
Bureau of Employment 
Security of the United States Department 
of Labos As of August 31, 
reserves amounted to $8.827 billion, and the 
average monthly number of 


totalled 36,150,000 


the aggregate 


covered worket 


Unemployment insurance taxes collected 


under state unemployment insurance laws 


plus interest earned by the reserves exceeded 
payments to unemployed workers by approxi 
mately $500 million between January 1 and 
August 31, 


increase in the 


resulting in a corresponding 


reserves, the report said 


‘Absolute Liability’’ Statute 
Held Valid in New Jersey 


When a 


( rashe B, 


commercial passenger airplane 


headlines draw wide attentipn to 


the tragedy, and the names of the victims 


are listed and read by millions Then, 


within a few days, the public forgets. Be 


hind the scenes, however, authorities care 


fully All available 


evidence is sifted for clues as to what went 


investigate the accident 


wrong, An official report is made. Later, 
lawsuits are usually filed by relatives of the 
damages trom the au 


deceased, sec king 


line which owned the plane 
Recovery in such cases would seem to be 


obtainable as a matter of course, and in 
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that, 
very dif 


many despite the tact 
at the 
ficult of solution taces the 
of the 


typical 


mstances it 1S, 
common law, a problem 
plaintiff in most 
that in a 
possible for even 
investigators to establish the 
The plaintiff has 
an even poorer chance of finding provable 


cases Ihe trouble is 
crash it is not 
the official 
real cause of the accident 
plane 


evidence that the owner of the 


at fault 


Was 


1922, the National (on 


ference of Commissioners on Uniform State 


\s long axkO as 


laws tried to remedy the situation by urg 


ing the passage of state legislation to mak« 


the plane owners liable “absolutely.” The 


statute recommended by the commissioners 


has been passed in about halt the states 


These laws have survived frequent attacks 
| 


m their constitutionality In a recent case 


a tederal court in New Jersey was asked t 


rule whether the liabilitv” clause 


“absolute 
1 
| 


in that state’s aviation Ww Was unconstitu 


a 
tional on the grounds that it violated the 
Due Process and Commerce Clauses of the 
United States Constitution fhe court, in 
an interesting opinion, ruled that the statute 


was valid 


The litigation grew out of three 


1951 and 


airplane 
1952, in 


Counsel 


two in 
kille d 


many 


crashes, one in 


which many persons wert 


for the plaintiffs in the suits which 
followed agreed to let the determination by 
(Prentiss v. National Aw 


17,123: (DC 'N, -J., 3953), 


the court in one 
mes, Inc., 4 Avi 


govern in all 


Che defendants based their due 


process 


argument on the proposition that “where a 


statute imposes absolute liability for an 


activity which is not extra hazardous, such 


a statute is invalid as a deprivation of 
property without due process of law.” The 
court quickly disposed of this contention by 


citing the example of workmen’s compen 
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PERSONS AND EVENTS 


Charles F. Gold has 


(ommiussioner ot} 


been appointed 
Insurance for Nortl 
Carolina and ill take office on No 
vember 16, 195 Acting Commissioner 
Charles A. Hostetler will serve 
of the department that 

The 1953 
National 


missioners 


\ 
. 
 ] 
as head 


until date 


midwinter meeting of the 
Insurance Com 
be held in the Sans 


Miami Florida, 


Association ot 
will 


Hotel in 


Souci each, 


B 
November 30-December 4 


Thomas F. Hills o! Philadelphia Was 
with the first annual Fidelity 
Philadelphia Trust Company Charter Life 


presented 


Underwriters Scholarship at a 
of the Philadelphia 
Underwriters and the 


meeting 
Association of Lite 
Philadelphia Chapter 
of Chartered Life Underwriters on Octo 


ber 16. The presentation 


Frederic C. Wheeler, vice 


the company sponsoring the award. The 


was made by 


pre sident ot 


scholarship provides for 


Wharton 


Pe nnsyvivania 


Harry Uhler oi 
president of the 


Mutual 


second 


tour years ol 
study at the School of the 


University of 


Baltimore was chosen 
Association ot 
Agents at the 
convention of the 
last month in Chicago. M1 
ceeds John H. Kroll of 
he 
CPCI 


National 
Insurance twenty 
annual group 
Uhler suc 
Washingto1 


head of the association 1s 


general 


new 


and manager of the I: 


Sation statutes liability is 


Solute 


imposed upon j all all businesses 


ardous and 


non-hazardous alike 


vas unkn » the law ill 
Historically 


absolute 


thousand veat 


| ' 
tore, at commor! liability 


torts was trom times not 
. ' 
nerely recognizes as 


as the due process « 


On the other constitutional 
statute was 


State commerce, 


The Coverage 


Agency Ine 
former 
Mutual Agents 


Outstanding 


surance 
is a president 

Association 

companies in the grou 

New York City on 
1954, at the fifth semi 
nar on group accident and health insur 


held will convene in 


February 2 and 3, 


ance conducted by the Bureau of Accident 
ind Health Underwriters 


On October 23, Governor J. Caleb 
Boggs oi 


received his 


Delaware state’s 


plaque for consistent 
' i 


ing driver education 


} 


leadership in mak 
available to its 
feature of the 
Award Pro 
at the 
meeting of the Delaware State 


Education Association. Paul H. Blaisdell, 


1 
1 
} ublic 


students, a 


igh school 


National Driver Education 


grain The 


presentation was made 


j 
annual 


satetyv director ot the 


and Surety 


Association 


t Casualty 


Companies, whicl 


sponsors the award made the 


program, 


presentation 


Donald H. Denton resigned November 
{ 


l as vice president of the United States 


Casualty Company to accept an appoint 


ment as vice charge of the 


department of the 


president in 
insurance \merican 
Charlotte, North 
announced recently by 
George E. Day, president of the 


company 


lrust Company in 
Carolina, it was 


casualty 


effect of the statute on interstate commerce: 
while the 


ibstantial 


was indirect and casual 


rublic 


effect on 
| velfare was s1 


Other defenses included ‘act of God, lack 
third 
Le., improper directions from Federal 


\eronautics Authority as to 


negligence, and neghgence ota 
coursé¢ 
Phe 


Statute 


elevation in take off and landing.” 


hability” 


each ot 


‘absolute clause in the 


these 


ruled out detenses because, 


since the law the defend 


all of the 


was valid, it made 


ants hable 


whether any or above 


defenses were valid and could have 


been 
j 
proved 


1 


Che statute which survived 


these attacks 


New 


amended by 


section Zz 


Is Chaptet 6, Sections 2.7, 


Jersey 
Statutes Annotated. as 
ot 1946, Chapter 237, 


in part 


“The 


ope rated 


Law Ss 


which states 


aircraft which is 


ownel ol every 
| 
this 


over the land 


Yr waters oft 
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State is absolutely liable for injuries to 


persons or property on the land or water 


beneath, caused by ascent, descent, or flight 
of the aircraft, or the dropping or falling 


of any object therefrom, whether such 
unless the 
part by 
injured, or 


the property in 


owner was negligent or not, 


injury is caused in whole or in 


the negligence of the person 
of the owner or bailee of 
If the 


injury to 


time 
both 
and they 
both of 
alrman 


shall be 


consequences of his own 


is leased at the 
property, 
liable, 


jured aircraft 
or the 


owner 


person or 
shall be 


jointly, of 


and lessee 


may be sued either o1 


them may be sued separately. An 


who is not the lessee 


liable only for the 


OoOwne};#r or 


negligence. The injured pé¢rson, or ownet 
or bailee of the injured property, shall have 
a lien on the aircraft causing the injury t 
damage caused by the 


falling 


the extent of the 


aircraft or object from it.” 


Government Fire Losses 
Up 58 Per Cent in 1952 


Fire loss suffered by the federal govern 
ment during fiscal 1952 was $13,692,592 
an increase of 58 pet 1951, 
according to the Committee on Fire Record 
of the Fire Thirty eight 
people lost their lives and 465 were injured 


cent over 


Federal Council. 
an increase of 11 deaths and 103 injuries 
over the 1951 record. 


STATE DEPARTMENT RULINGS 


rate. This change from the present reduction 
of 15 per cent is in recognition of the con 
tinued favorable experience of farmers’ cars 

The indicated rate 
state reflect the latest available policy year 
through 1951, and the 
paid claim cost data through 1952 


Heretofore Nort 


into two rating territories, with the rates for 


level changes for the 


experience averare 


Carolina has been divided 


private passenger automobiles the same in 


with the rates for 
automobiles, 


each territory, but com 
tax! 


‘I he 


has now been divided into three rating 


mercial- or truck-type 


cabs, etc., varying between territories. 
state 
territories, with the rates the same in all tet 
ritories tor automobiles 
those 
distance of 


The 


automobiles 


private 
driven to 
than ten 
rates tor 


passengel 
from work a 
road miles 


except and 
each 

commercial- or truck 
have readjusted 


territories, with the present 


less 
way 
type been 
among the three 
lerritory I rates assigned to proposed Tet 
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Smoking was the most of the 
Next handling 
of flammable liquids for heating and cook 


cause Ol 


fatalities came improper 


ing appliances. ‘Three deaths were caused 


by an unusual accident—an airplane landed 


on the roof of a structure causing it to 


into flames 


“The 


“from the point of 


burst 


says the 
monetary 


causes of fire,” report, 


larger losses, 
were flammable liquids, incendiarism, matches 
and smoking, and stoves, and boil 
these four 


re sulted in losses exceeding $7,000,000.” 


furnaces, 


ers. Fires from causes alone 


\ discussion of the report in the govern 
Safety Standards for No 
points out that “Government 
1952 are just less than 2 per 


While 


percent pet 


ment periodical 
vember, 1952, 
fire losses in 
cent of the 


national fire 


national fire loss record 
increased 41 


capita for the year, 


loss 
Government ratio 


creased 26 percent 

“The report contains an interesting briet 
discussion of 21 fires of 7,835 Federal fires 
reported for 1952, of which each destroyed 
$100,000 or They 
range in cost from a $2,175,374 explosion 


property worth more. 
the distillation area of a butadiene plant and 
a $2,020,783 incendiary fire 
to a $101,500 fire in a frame 
tion and 
Other 


quonset 


in a warehouse, 
theater, recrea 
lecture hall used by servicemen. 
fires described were in warehouses, 
huts, 


officers’ clubs and 


boats, 


observation 
other 


towers, 


facilities 


Continued from page 771 


ritory I, Territory III rates at 90 per cent 
of the old Territory II 
lI rates the 
and Territory III rates 


rates and new 
mean or average ol Terri 
There 


in the commercial auto 


ritory 
tory I 
no indicated change 
level for the 
Che underwriting experience indicates an 


Was 


niobile rate state as a whol 


increase in the property damage rate for 


the bodily injury 
indicate d 


taxicabs, but no change i 
this 
rates on the basis of 


rate \pplying change 
redistributing the 
territories produces taxicab 
bodily 
lerritory I, $145 bodily injury and $65 prop 
I] and $85 bodily 
injury and $35 property damage 


tory II] 


This revision in territories more equitably 


rates ofl 
injury and $94 property damage fot 


erty damage for Territory 
for Terri- 


reflects underwriting experience and driving 
hazards and takes into consideration density 
of population and traffic conditions in various 
and 


towns 


cities, rural areas of the 


State 
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Selected Decisions 
from All Jurisdictions 


j 


NEGLIGENCE ta ” “ML al eens aligi ent in healing 


oul eatmen Has beet ood ravs ot 


Summaries of Selected Decisions he plaintifi 
Recently Reported by CCH time after 
NEGLIGENCE REPORTS 


member 


tandi to practi 


Malpractice, Improper Diagnosis “p Sadie 
ities ana Heat | 


It is well-settled law, states the Mis- reasonabl al d diligence in tl 
souri Supreme Court, that an incorrect exercise O kill and the application 
diagnosis is no basis for a malpractice | ning ane t act according 
action unless the incorrect diagnosis was 

a result of the physician’s negligence. 


Wrong Operation— 
Malpractice or Assault and Battery? 


The patient consented to one kind of 
operation but another was _ performed 
The Colorado Supreme Court was pre 
sented with the question of whether this 
was malpractice negligence or assault and 
battery. Because of the statute of limita 
tions, the name of the action is important. 


plaint tt sued 


bone 
heal in 


Negligence 





sonally therefor, the 


doctors did pertorm 
the vasectomy on plaintiff and they denied 
that it without The doc 


tors intended to perform the precise opera 


was his consent 


tion that they did perform. There was 1 
unskillfulness. Plain 
tiff’s claim was that no vasectomy operation 
was authorized and that it should not have 
been performed 


The trial court 
the plaintiff but 
reversed on the 


mistake, negligence, or 


had awarded damages to 
that judgment 
grounds that the pleadings 
showed that it 


here was 


and the evidence Was a civil 
damages of unlawful assault and 
and, under the statute of 
not timely 


action for 


battery limitations, 


There is a strong dissent in this 


“We 


case, 
follows 
found 
authority 


which 1s as 
the trial court 
any lawful 


must assume as 

that without 
whatever the doctors 
pertormed a wholly different and unrelated 
The pertormance ot a 
operation although done in a skillful mannet 
can amount to negligence ‘in the practice ot 


the profession’ of medicine within the mea 


operation wrongs 


img of the statute of limitations governing 
actions against physicians and surgeons.” 

Vaercklein v. Smith Colorado Supreme 
Court July 20, 1953. 2 NeGuicence Casi 


(2d) 462 


Loss of Employee's Fur Coat 


The deposit of the coat in a designated 
place was a condition of employment and 


gave rise to a mutual benefit bailment. 
Maryland. 


\ new employee was not cket 


but hung her coat in a closet, as directed by 
The 
employer 
coat 


furnished a le 


the personnel manager 


Held Phe 


hanging o1 the 


coat disap 


peared assigned a 
space fot The deposit 
of the coat in the designated place was a 
condition of employment and gave rise to 
a mutual benefit The bailee’s in 
ability to return the article bailed is prima 
facie evidence 
hable 


liability 


bailment 


which it is 
noted that in this case the 


of negligence for 
It may be 
is not predicated upon a relation of 
master and servant but upon the law of bail- 
ment. Since the surrender by the employee 
ot her coat, by placing it in the designated 


place, was (1) upon definite instructions and 


a condition of employment, (2) upon assur 
ances of its safety and (3) over the employee 
objection, she could not be held to have as 
sumed the risk of loss.—Schleisner Compan 
Inc. v. Birchett. Maryland Court of Appeals 
May 15, 1953. 2 Neciicence Cases (2d) 491 


Mink Coat Valuation— 
Warehouseman's Receipt 


The bailor is not bound, says the Ohio 
Supreme Court, by a bailee’s receipt for 
property stored where (1) the receipt with 
provisions printed upon it limiting the 
bailee’s liability was mailed 20 days after 
acceptance of the property, (2) the bailor 
was unaware of the limitations and (3) the 
bailor did not assent to the terms. 


bailor’s insurance 
COMpany bailee The 
was a mink coat valued at $1,642 
of the coat called the defendant to 
glaze it 


This 1s an action by the 
against the property 
The owner 
pick up the 
When the drive 
called, he tendered a rece pt for the coat. About 
7) days later, the defendant mailed to the bailor 


coat, and store it 


a so-called storage receipt which stated the 
limitations of the 
One of the terms limited liability 
event 


bailment 
to $100 in 
The 


receipt 


conditions and 


of loss of the mink mint 
lost this 


the first one tendered by the pi k up driver) 


coat 


coat was and mailed (not 


is the one upon which the defendant relies 

In Central Storage Warehouse 
Pickering, 151 N. E 
the Warehousse 
of liability in a receipt 
the time of the 


Stitutes a 


€ ompany 


39, it was held that unde1 
Act, a 


which is delivered at 


Receipts limitation 


storage of the goods con 
contract \ vital 
facts of the P 
in this cas 


difference be 
tween the ickering case and 


those is the time which elapsed 


between the delivery of the coat and the date 
baile Held 


limitation of 


sent to the 


receipt ¢ 


the receipt 
Since no 


liability 


Was 
ontaming a 
given to the bailor at the 


Was Lime 


of storage of the goods, the defendant could 
not, 20 davs later, bind the 
limitations of liability 
no knowledge 


bailee to sucl 
where the bailor ha: 
of such attempied limitation 
and never assented to them.—Grain Dealer 
National Fire Insurance Company v. The 
Union Company. Ohio Supreme Court. March 
18, 1953. 2 Necuicence Cases (2d) 423 


“Government today is a system of wheels within wheels 
wherein the small and obscure wheels must grind out 
in great part the vast bulk of decisions and policies 
for which the major and known wheels are ultimately 
responsible.”—Vice-President Richard M. Nixon. 
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LIFE 


Summaries 


of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Forfeiture Provisions 
Required by Statute 


A specific forfeiture clause is required by 
the Kansas statute. Various provisions 
in this policy inferring forfeiture for non- 
payment of premium do not meet the 
provisions of the law. This Kansas court 
says the ruling on ambiguity has reference 
to the understanding of laymen not 
lawyers. 


The insured paid the first quarterly pre 
The second was due on June 5. The 
sent the 


to the 


ompany usual notice containing 


reference iod, which expired 


on July § Phe 


yrace pe 


insured did not pay the 


premium and killed in an accident im 


October. Kansas law 


was 
provides that the in 
surer cannot forfeit or cancel any policy tor 
nonpayment of premiums within six months 

lefault 
thre poli V 


Kansas law provides further that 


contain a provision covering a 


grace period of not less than 30 days and 


that it 


and forfeiture in the case ot 


contain a provision for cancellation 
nonpayment at 


he end of such period 


The policy contained the following clauses 


“CONSIDERATION. ‘This insurance is granted 


in consideration of the application herefor 


which is attached hereto, and 


and the 


being the 


a copy ol 


made a part hereot, payment in 


advance of $37.60, premium for 


beginning on the fifth day ot 
and the further 


three months, beginning 
March, 1951, 


payment of a like 


three months, 
March, 1951, 


hke amount every 


on the fifth day of 


payment of a 


and the 


further amount every 


three policy months thereafter during the 


lifetime of the insured.” 
“PREMIUM PAYMENTS. Premiums are due 


Home Office of the 
Company or may be paid to any authorized 


and payable at the 


agent of the Company but only for a receipt 


signed by the President or Secretary and 


countersigned by such agent Premiums 


may be payable annually, semi-annually or 


quarterly at the rates in use by the Com 


pany at the date of issue hereof, and the 


mode of premium payment may be changed 


Life, Health—Accident 


premium due date Phe 
shall not 
torce bevond the due 
next Should death 
the policy is in full force any 


at any payment 
continue this 


date of the 


or any premium 


policy in 


premium occur while 


unpaid bal 


ance of the annual premium tor the then 


current policy year shall be deducted trom 
any amount payable hereunder 


“5. GRACE Pertop. A grace period of one 


month (not less than thirty days) without 


interest will be allowed for the payment of 
alter the 
sured shall die during the grace period, the 


each premium first If the in 


current year’s premium or any portion 


thereot remaining unpaid shall be deducted 
payable hereunder.” 


Irom any amount 


msured a 
date ot 


lo summarize Insurer sent 


notice calling attention to the due 


the premium, June 5, and stating tts in 


tention to cancel and torteit the policy it 


L951, the 
the grace period; the poli \ contained a pro 


it was not paid by July 5 end oi 
vision for a grace period of 30 days, but no 


express provision tor cancellation or for 


feiture in case Of nonpayment of premiums 


it the end of such period 


Held: (a) The 


requirements Of the 


policy did not meet the 


provisions of General 
Statutes 1949, 40-411; (b) the provisions ot 
the poli v did not have the effect of bringing 
(c) the 
opmmon Was not 


to cause a cancellation or forfeiture 


the policy within the statute; notice 
given and discussed in the 


effective 
of the pohey; atid (d) the company is habl 
policy Logan v. Victory Life 
Kansas 


Lire ¢ 


Insur 


on the 


ance Company Court 


1953 


Supreme 


July 6, Ases (2d) 387 


Suicide Clause 


The insured was drowned. The Michigan 
Supreme Court, while recognizing the 
presumption against suicide, holds there 
must be some evidence that the death was 
accidental. 

This couble 


msurance 


action was tor the indemnity 


benefits of a life policy. In the 


trial court, judgment was had by the plain 


tiff-beneficiary but this judgment was re 


versed on appeal to the circuit court and the 


judgment of the circuit court is affirmed here 


Ihe insured was 55 years of age { 


ana had 


enjoyed good health and had been regularly 


P) 


and gainfully employed for 27 years. He 


was happily married and had no financial 
worries, but he submitted to an emergency 
trom 


the hospital, failed to regain full health and 


appendectomy and, atte! discharge 
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strength. He 


for 15 


was readmitted to the hospital 


days and about three weeks later 


he was 


to the 


hospitalized again and transferred 


neuropsychiatric stayed 


service. He 
there 


(One 


for about a week, then returned home 
14 days later, he 


dressed, got 


morning, about 


arose 


about 6 a. m., 


into his car and 


drove away lwo days later his body was 


1 ’ 
aiscoverea 


floating in the lake 


Plaintiff's theory of the case is essentially 
the tollowing 


(1) Assured’s dead 
found floating in a lake 


body 


and there 


having been 


be ing no 


other proofs of the means of death, it must 


be presumed to have resulted from drowning 


(2) Drowning being presumed, and there 


being no proofs of how it was occasioned, 


it must be presumed to have been non 


suicidal 


‘ 


(3) Indulging the 


suicide, the 


pre sumption 
death must be 


Ax alnS 


presume d to have 


been accidental 


(4) The 


nm favor 


presumptions against suicide and 


ot accident are strong ones, which 
stand as evidence unless overcome by proof 


of the most convincing nature 


(5) Defendant did not adduce 
proots ol suicide, 


COnVINCINE 
failed to meet the 
on it in that respect, and, 


burden 
ot proot reposing 


therefore, the presumption against suicide 


stands as evidence of accident 


(6) On the 
sumptions 


strength of the 
defendant's 
plaintiff has 


above pre 
and failure to rebut 


them, established a case of 


death through external, violent and accidental 


means and is, therefore, entitled to recover 


The burden of was on the 


proof plaintiff 
death 
Chere was no proof of death due to violent, 


external means or unnatural causes. Conse 


in this 


suit to establish accidental 


quently, there is nothing upon which to base 
the presumption against suicide. Proofs that 


were offered are with the 


more consistent 
suicide than the accidental ‘theory 
The distinguished the case of Curth 
v. New York Life Insurance Company, ?74 
Mich. 513, on the 


In this case the 


theory 
court 
issue of burden of proof 
insurance company denied 
any lability under the life insurance policy 
and 


rested its entire the claim 


Accordingly the burden was the 


defense on 
of suicict 
insurance company’s to prove upon a pre 
ponderance of 


applicable 


evidence. ‘That rule is not 


here because action is by the 
beneficiary on a double indemnity clause to 
establish accidental death.—Cummins v. John 
Hancock Mutual Life Insurance Company. 
Michigan Supreme Court. October 5, 1953. 


1 Lire Cases (2d) 437 


780 


Conversion of Group 
to Ordinary Life 


Is an ordinary life policy applied for 
under the conversion clause in a group 
policy a new contract or a continuation 
of the group contract? The lower court 
held that it was a continuation—the North 
Carolina Supreme Court holds that it 
definitely was not. 


The insured’s employer ad a group 


policy on all his employees. The insured’s 


employment was terminated and under the 


conversion clause, the insured applied tor 


ordinary lite Che group policy had a one 


year incontestable clause, whereas the ordi 


nary life policy had a two-year incontestable 
The 


one 


clause and a self destruction provision, 
insured « than 
date of the 


effective 


ommitted suicide more 


vear atter the effective group 


vithin two 


policy but vears of the 


date of the ordinary life insu! 


poli \ Lhe 
ance relying upon its suicide clause 


paid 


company 


tendered the, premiums and denied 


liability 


The group poli V a contract between 
and the 


terminable at the will of the employer. The 


Was 


the employer insurance company, 


ordinary life policy a contract between 
and thie 
employer had no 


Was 


the insured insurer in which the 


interest 


under the 
policy was based on the age 
on August 1, 1944, while the 


‘The premium charged group 
of the insured 


premium to be 


paid on the policy sued on was determined 


of the insured on the date of its 


1948 


clause in the 


by the age 
incontesta- 
was in full 


issuance in Che one-yeat 


bility group policy 


force and effect when the new policy was 


issued, The tw ear period in the new 


policy had not expired 


Phere 


the group policy 


was no seli-destruction clause in 


and the two-year period 


during which the risk of self-destruction 
ordinary life 


group policy 


under the 
The 


payment by 


was not assumed 


policy had not expired. 
was effective upon thy the em- 
ployer oft the 
vided; the 


payment by the insured of the first premium 


higst premium as therein pro 


ordinary life policy, upon the 


therein stipulated 


The new policy granted the insured non- 


forfeiture, face value surrender, paid up, 


and extended term insurance not contained 


certincate 
“For us to hold 
policy merely 


in the group policy ot 


The supreme court said: 
that the 
a continuation of the group policy insurance, 


ordinary life was 


and not a and con 
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tract, would require us to ignore completely 


the stipulation therein that ‘this policy and 


the application therefore constitute the 
entire contract between the parties’ and the 
that ‘the is 
shall be a 
Kmployee’s insurance hereunde 
and shall as of the Date 
of the such 


provision in the group policy 


Suance of such policy conve! 


sion oft the 
effective and hour 


insurance under individual 


policy, immediately and automatically te 
insurance of the 


and the other pro 


minate and cancel any 


Employee then in force’ 
fixing the date of termination of 


visions 
the group insurance and certificate of indi 
Lineberry v. Security Life 
Nort! 


ourt. September 30 


2d) 440 


vidual employees.” 
& Trust Compan Carolina Supreme 


1953. 1 Lire Cases 


Misrepresentations in the Application 


Pertinent medical questions were never 
asked of the insured. A Georgia court 
says that “the insurance company would 
have to show actual knowledge of the false 
answers after delivery of the policy in 
order to show such fraud as would avoid 
the contract.” 


The beneficiary I the insured met 


his death through .; tal he insurance 


alleges that he had a heart attack 
and that he 


in the last five years and was suffering trom 


company 
had received medical treatment 
ailment at the time the 


a tyeart application 


for insurance was made 


In the 


given tof the 


lower court, a directed verdict was 


insurance company and a 


motion for a new trial was overruled, which 


court held as error. The sole 


the app llat« 


question tor the appellate court determina 


tion was whether the evidence would disclose 


that the deceased had made talse answers 


to questions contained in the application 
affected the 


testimony to 


for insurance which materially 


risk There was considerable 


the effect that the tmsured answered no 
regarding his 
* 
eight 


questions other than those 


age, birthdate, height, and bene 


ficiary. The agent who wrote the applications 


(there were two policies issued about four 


months apart) was called to testify although 


he was not, at the time of testifying, with 


the defendant « ompany. 


The agent testified that he asked the 


applicants: “‘Is there anything the matter 


with either one, if so to let me know’, and 


they then told me they are perfectly healthy, 


all right, then | go ahead and write the 
cation As to whether or not | 


all the 


questions or not I can si 


Life, Health—Accident 


done I 


asked 


supposed te either asked the 


if there is anything 


questions or |] 


wrong with them and to let me know.” This 


evidence was sufficient to authorize the 


jury to conclude that the questions con 


cerning the insured’s health were not pro 


pounded to him and that the agent on his 


own account inserted the answers to the 
' 


questions without the knowledge of the 


1 


insured or tl 


\nother poit 
was that, when the 


ie plaintiff 


considered by the court 
policies were delivered 
to the insured’s beneficiary (the plaintiff here), 


she had constructive 


- 
knowledge of the ques 


tions concerning 1 ired’s health. The 


court said 


“We 


nciary ars not bou 


think that sured and bene 


riginally by the 


contract between the pat limiting the au 


thority of the agent where false answers 


and the reading 
of the application is thus excused, there is 


are inserted by the agent 
beneficiary to 
alter the 
msurance company 


no duty on the insured ot 
examine the 


is issued Ve 


application 
think the 
actual 


policy 


would have to show knowledge ot 
the false 


in order to show 


answers aiter delivery of the poli V 
such fraud as would avoid 
Barber v. All American As 
(;eorgia Court of Appeals 


1953. 1 Lire Cases (2d) 434 


the contract.” 
surance Compan 
October 1, 


incontestable Clause 


An Ohio court finds the insurance com- 
pany is not barred by the incontestable 
clause from defending on the ground that 
the claim was not one which was insured 
against. 


Medical 


and 


Phe insur : ; as amputated 


testimony pre | the 


| causative 


determinative necessitating the am 
putation of his leg re diabetes and arterio 
suffered 
policy. The 


13 montl 


sclerosis, poth of which he prio! 


to the issuance of the insured 


had had the policy prior to the an 


nutation. Judgment for the insurance com- 


pany was had in the lower court . 


Does 
ot the policy 


On appeal this question was raised 
a clause forbidding a contest 
prevent the insurer from detending on the 
ground that the 


insured 


which 
a he 
authority of John 
Vutual Life Insurance Company 7 
43 O. App. Ct. 242. Judgment of the 
court affiirmed.—Griffith v. Western & 
outhern Life Insurance Company. Ohio Court 
of Appeals. September 25, 1953. 1 Lire 
Cases (2d) 433 


claim was not one 
} 


was against by the policy? 
answer is no, on the 
Hancock 


Hicks 


] 
iOowel 
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FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Hazard," **Accident,”’ ‘‘Injury"’ 
Construed 


An accident occurred away from the in- 
sured’s premises and liability is denied 
for the insurer by a United States district 
court. The court holds that the policy is 
not clear as to “hazards,” “accidents” or 
“injuries” resulting from such hazards 
and decides against the insurer. 


The background of this case is important 


in making the fine distinctions that are 


made here in construing the policy Phe 


these Phe 


premises, a detective 


backgrout | tacts are insured 


loaded, on ts freight 
with 


destination a 


its product—<coal, At the freight 
workman attempted to 
the car It fell off 


work 


car's 


open a sliding door of 


mjuring the workman severely Vhe 


1 


man brought an action against the insured 


alleging in part 


“That said coal carelessly and 


negligently 


company 


accepted said railroad freight 


car from its co-detendants without making 
a thorough mspection as to the condition ot 
prior to loading the 


said car, sam 


“That said coal company knew, or in the 


exercise of reasonable or ordinary § care 
should have known, that said railroad freight 
car was in bad order and unfit for the trans 


fof] coal 


portation tor 


“That said coal company knew, or in the 
reasonable or ordinary care 
that in the 


co-defendants 


CXCTCISC ot 
should 
car furnished it by 


have known, type ol 
those 
there is required to be erected and securely 
fastened a talse door, so as to prevent the 
bulk coal from pressing against the outside 


sliding doors of said car 


“That said defendant coal company care 
failed and 
talse door or 


lessly and negligently neglected 
either to install the 


between the outside door and the bulk coal 


sheeting 


proper, or carelessly and negligently failed 
and neglected to properly secure said false 
that bulk 
weight in whole or in 


door or sheeting so said coal 


would not bear its 
part directly against the outside of sliding 


door of said Cal 
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The 


and denied liability 


insurer retused to detend this actior 
‘The workman was suc 
cessful in his action. This case was between 
the insured and the insurance company whicl 
refused to defend. The insurance company 
denied liability stating that under the defini 
tion of hazards, the policy did not apply to 
kind or the load 
thereof while away trom 
the premises ’ The company 
stated also that it did not apply 


The court had this to say 


“vehicles of any 


ing or unloading 
insurance 
under its 


pre xlucts clause 


“The 


msures 


insuring agreement in the instant 


Case against certain hazards; and 


insofar as the exclusions become applicable, 
thar 


exclude hazards, rathe 
Thus, exclusion (a) 


they must 


injuries or accidents 
apply to the nature 
than to the 
The 


workman in the 


must be construed t 


and place of the hazard rather 


place of an accident or injury. negli 


alleged by | the 


other action] against this plaintiff was in the 


gence 


failure to properly inspect, and in accepting 


and using a defective freight car. This hazard 


necessarily arose at the insured premises 


and as an incident to their use and did not 


occur at the place of unloading a vehicle 


while away from the 


“With 
that the 
plaintiff could have, 


premises 


respect to defendant's contention 


which 


but had not, purchased 


products liability coverage 


short 


would have granted it protection, the 


answer is that if the injury to Ithe work 


man] resulted trom a defective freight ‘cat 


or in negligence in failing to discovet and 


remedy such detect or even in the faulty 


preparation of the car loading, as 
|the workman], 
handled by the 


Certainly, the freight 


prior to 
alleged by no detective 
condition in the products 
plaintiff was involved 
a product of the 


car was not insured,” 


Held for the insured.—) 
Ohio Coal Company v. Employers’ 
Assurance Corporation, Ltd. United 
District Court for the District of Minnesota 
August 26, 1953. & Fire ANpD CASUALTY 
Cases 132 


oughioghen, 
Liability 
States 


Builder's Risk Insurance 


A contractor, not named in the policy, 
could not maintain an action as a third- 
party beneficiary, rules a United States 
court of appeals. 


into a contract to 
The business 


\ contractor entered 
construct a factory 


whom the 


building. 


firm for building was being 


erected secured builder’s risk policies, and 


later, after completion of the building, can 
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¢ 1 


hes¢ pe licies and secured 
nre and extended coverage policies 
windstorm, shortly after 
of the builder’ 


policies. The sued the in 


ollapsed during a 


' 


he cancellation original o1 


risk contractor 
surance companies but the court entered a 


summary judgment in thet 


flavor 


Che contractor contended that the insur 


ance companies knew from the type of 
policies thev had issued that he 
ing the that the 
issued tor his benefit He 
that it is the custom of the 
protecting the 


betore 


was construct 


buiding and policies were 
contended further 
that 


contractor be in 


trade 
msurance 


effect commenced 


construction 1s 
their tace 
than the 


being 


The policies on insure no one 


against loss other firm for whom 


the building is erected Parol evi 


plaintiff 


alteration or 


lence would, had the succeeded, have 


resulted in an enlargement 
i the 


terms ot the 


unambiguous 
Held The 


Klefstad Ingineering 


plain and 


concededly 
insurance policy 
judgment is affirmed. 
American Central Insurance Com 
United States Court of Appeals tor 
the Seventh Circuit October 1, 1953 


ASUALTY CASEs 125 


Company 7 
pany 
bs 


FirRE AND ( 


Seller and Purchaser of Fire Policy 


Both the seller and purchaser, after agree- 
ment of sale, placed insurance on the 
same property in different amounts and 
with different insurance companies. A 
United States district court holds both 
insurers, after a fire loss, because although 
the same property was involved, the same 
interests were not. 


In August a seller 
ment with the buver for the 
In October the 


entered into an agree 
sale of a house 


! 
seller insured his interest 


1 the house for $6,000 and the buyer in 
sured his interests with a different insur 
$12,000 While both 
house Was de 
November, the 

as executed and delivered to the buvet 
and the assigned his claim of $6,000 


against his insurer to the 


ance company 1OT 


policies were in force the 


stroved by fire In deed 
seller 
The con 
much to the 


buve r 


troversy does not apply sO 


seller’s insurance company, for it 


that the hre 


seems 
vell-settled law insurance 


company of the seller is lable for the loss 
up to the policy, even though 


the seller may have bee paid by the pure haser 


limit ot the 


The buyer’s insurance company contends, 


liable because of its 
W hile 


delivery of the 


however, that it is not 


“other imsurance” clause it con 
deed, 
interest as did 
that the 


void upon the 


that up to the 
it did not 


the seller's 


cedes 


insure the same 


insurer, it contends 


buyer's imsurance became 


assignment of the seller’s claims to the 


buver This court answered the contention 


that the the sellet 
the buver, instead of collecting it himself, 


is no defense to tl 


assigning of the claim by 


insurer The 
that if it 1s 
under its pro 


e buyer's 
mnsurer also contends 


liable, it 1s 


buver’s 
hable only 


clause Hoy 


that the pro fata 


rata 


liability vever, the court de 


clared hability clause 


? 1 1 } 
ipplies only where the insurance is on the 


same interest 


Was he ld 
$6,000 


The seller’s insurance ¢ 


for the full 


OMpany 
amount of its policy 
and the buver’s 


held for 


WMSUralnce company Was 


$9,000 (three tourths of the actual 


building) VY North 
ompany, Ltd., et al. United 


le 
oO”del 7 


cash value of the 
ern 1ssurance ( 


States 


District Court for the Eastern Dis 


trict of Pennsylvania 1953 
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September 8, 
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lem in public relations but one which few 


would wish to resolve on a pragmatic basis 


But much can be done without making, 
and perhaps should be done before making, 


ultimate still 
type finan 
Thus, it would per- 


choices. ‘There are several 


states without modern security 


cial responsibility laws 


haps be well if the emphasis for the next 


tew years could be upon changing old type 


financial responsibility laws into new type 


laws, and upon effective enforcement, rathe1 
than upon closing anticipated ultimate gaps 


Fire and Casualty 


Continued from page 764 


Placing the emphasis upon speeding this 


result, in the 


process may aggregate, 


much progress in making it possible fo: 
victims to be 


tendants to 


more paid and for more de 


avoid economic catastrophes 
Narrowing by proved methods the substan 
tial gaps which exist in several states instead 
t becoming preoccupied with ultimate com 
plete will 


transition to 


solutions also make for a mucl 


easier whatever system we 


shall finally evolve as a solution of the motor 


[The End] 
783 


vehicle accident problem 





AUTOMOBILE 


Summaries of Selected De- 
cisions Recently Reported by 


CCH AUTOMOBILE CASES 


Timely Notice of Accident 


Two boys, each with his own car insured, 
traded cars without notice to their re- 
spective insurers. After an accident, no 
notice was given the insurers for a period 
of six months. An Illinois appellate 
court holds the insurers entitled to a 
declaratory judgment. 


Two boys, e: buving 


mother’s name insured, 
traded cars TI F lat vere I 
terchanged on tl ‘ no notice 
given to. the 


(One Cat 
After the 


action Was 


Was respective msurance 


companies was involi 
accident accident a | 
filed 


owner a 


yury avainst 


drivet and 
of the tormet 


ot the 


owne};l 
sumn 
he defendants wa 


msurance Compan 


The policy required 
] | 


immediate notice of 


vas not possibl to 


reasonably possible 


Was for more 
had previously 
a month after 
reasonable 


mediately forth possible, 
as soon as t 


practi al ‘ ha norice 


shall be giver mable time 


under the 


Here the 


Insurance 


circumst AS¢ 


trial co Is reversed ‘The 
companies are entitled to declara 
Mutua Casuall 
Ilinois Appellate 
August 11, 1953 
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tory judgment.—C ountry 


Company v. Van 
Second 


Court. District 


Bad Faith—Cancellation of Policy 


Bad faith is to be judged upon the facts 
as they appeared prior to the time of the 
trial as they bore upon the insurer’s rea- 
son, or absence of reason, for refusing to 
pay the claim, rules a Georgia court. 


Chis is an action on an automobile fire 


policy ‘The insure 


refused to pay the 


claim Che trial court trral 
to permit the nti of evidence fol 


the purpos« bad faith, 


granted a new 


784 


t+ 


months after the and 


commencement 


that some 10 loss, 
some five months after the 
of the suit to recover for the loss of the auto 
mobile covered, the insurer, without deny 
ing liability for the loss of the 


the unexpired 


automobile, 
cancelled the insurance tor 
term. On this appeal, it was held that there 


was reversible error on the part of the trial 
for the 


Way 


court, facts of the cancellation could 


illustrate the question of bad 
faith under the circumstances in this cas¢ 
Bad faith is to be judged 


as they appeared prior to the 


in no 
upon the facts 
time of the trial 
bor« 


as they upon the insurer’s reason, ot 


absence of reason, for refusing to pay the 
claim.—Calvert Fire Insurance: 
Mack (,eorgia Court of 


1953. 2 AvToMoBILE ¢ 


Company 7 
Appeals. July 16 


ASES (2d) 929 


Service on Nonresident 


The Wisconsin Supreme Court warns re- 
garding nonresident’s affidavit to vacate 
judgment. 


IWinois licer 
Wis 


and the 


An automobile bearing an 
plate Was IWNVOIN an accident im 


consin ser % the summons 


complaint wi upon =; Hinois 
resident bv \ ¢ ( 1 he com 
IMUISSIONET mails 
a copy to tl tutomobile 
He did no 

rendered Ags 
Phis 
claiming that i { the State 


of Wisco1 


} 
vinient Was 
defendant 


defendant 10 appeat in court, 


oc 

automobile 

lat, tor 
heer 


judgment 


Ol hhancinyg, title 
taker I father’ name 
round 


the court had o! | jurisdiction 


Tinos letenda The Wiseor 


Supreme Court attirt t action of I 


this 


ver court bu arns bv permitting 


ion-resident ndant to « nto « 
by special establis] by 
athdavit§ th 
vel ke 


operator oO 
plaintiff, it is 
practice 
the ce 1 het rie 


raised 5 i¢ trial cour 


ISSU¢ 
jurisdiction Is 


has the discretionars require the 


defendant, vho li 1 h Vas not thie 


driver, to appeat CT < \ Im court ; ad 


contront witnesses accident 
the trial 


testimony in 


court may require the taking of 


open court in lieu of relying 


entirely on affidavits "—-Plovey 7 


Vogel Wisconsin 
2 AUTOMOBILE 


Court July 


(2d) 873 


Supreme 


ASES 


I L J— November, 1953 





Sn Futwee Gssucs 


In a personal injury case there are six all- 
important factors: (1) the liability, (2) the injury 
suffered, (3) the age of the plaintiff, (4) the 
type of plaintiff, (5) the type of defendant and 
(6) the out-of-pocket expense of the plaintiff. 
How do you rate each point? Rating each point 
and giving it a value makes for certainty in 
settling a claim. So states J. Martin Sindell, 
who will explain his formula to our readers. 


Witiam E. MOONEY, general attorney for 
Woodmen of the World, always writes author- 
itatively on those troublesome and unusual 
points. Next month he writes about the visible 
wound and contusion clauses having to do, of 


course, with accidental death and double in- 
demnity. 
2 

At the Annual Meeting of the Bureau of Acci- 
dent and Health Underwriters, one of the many 
interesting papers presented was Berkeley 
Cox's ‘The Proposition of the ‘Reasonableness' 
of Benefits.’’ He states: ‘‘l want to know that 
the policy covers all accidents from which | 
am apt to suffer, or ... that it covers all 
illnesses from which | am apt to suffer, and 
that the benefits are clearly stated."’ 
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